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SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT
This Subordination, Non-Disturbance and Attornment Agreement (the
“Agreement”) is dated as of the 4 day of May, 2007, between Wachovia Bank, Rational

Association, a national banking association (“Lender”), and Hobart Ridge Corporapign, an
Indiana corporation (“Tenant”).

RECITALS
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A Tenant is the tenant under a certain lease (the “Lease”) dated Mayy

2007 with Hobart Ridge Delaware SPE LLC, a Delaware limited liability company (* angtord”) .
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or its predecessor in interest, of premises described in the Lease (the “Premises”) locatéd in a

certain shopping center known as the Hobart Ridge Shopping Center located at the southwest
comner of California Street and Ridge Road in Hobart, Indiana and more particularly described in
Exhibit A attached hereto and made a part hereof (such shopping center, including the Premises,
is hereinafter referred to as the “Property™).
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B. This Agreement is being entered into in connection with a mtilj'EgagE“ 10%‘1??“:-_1.',;
(the “Loan”) being made by Lender to Landlord, to be secured by, among other thi s> (aja first — -

mortgage, deed of trust or deed to securc debt on and of the Property (the “Mortgs

recorded with the registry or clerk of the,countyin shich the Property is located; f}nd(b)ia ﬁr;s"{“»
assignment of leases and rents on the Property (the “Assignment of Leases and Rents”) to be .

recorded. The Mortgage and the Assignment of fLeases and Rents are hereinafte’f‘te‘s_:illee_tjivelryr
referred to as the “SecurityDocuments”. =
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C. Tenant tacknowlédges that dendet avill rely on this Agreement in making
the Loan to Landlord.

AGREEMENT

For mutual consideration, including the mutual covenants and agreements sect
forth below, the receipt and sufficiency of which are hercby acknowledged, the parties hercto
agree as follows:

1. Tenant agrees that the Lease is and shall be subject and subordinate to the
Security Documents and to all present or fiiture advances under the obligations secured thereby
and all renewals, amendments, modifications, consolidations, replacements and extensions of the
secured obligations and the Security Documents, to the full extent of all amounts secured by the
Security Documents from time to time. ‘Said subordination is to have the same force and effect
as if the Security Documents and such renewals, modifications, consolidations, replacements and
extensions thereof had been executed, acknowledged, delivered and recorded prior to the Lease,
any amendments or modifications thercof and any notice thereof.

2. Lender agrees that, if the Lender exercises any of its rights under the
Security Documents, including an entry by Lender pursuant to the Mortgage or a foreclosure of
the Mortgage, Lender shall not disturb Tenant’s right of quiet possession of the Premises under
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the terms of the Lease so long as Tenant is not in default beyond any applicable grace period of
any term, covenant or condition of the Lease.

3. Tenant agrees that, in the event of a foreclosure of the Mortgage by
Lender or the acceptance of a deed in lieu of foreclosure by Lender or any other succession of
Lender to fee ownership, Tenant will attorn to and recognize Lender as its landlord under the
Lease for the remainder of the term of the Lease (including all extension periods which have
been or are hereafter exercised) upon the same terms and conditions as are set forth in the Lease,
and Tenant hereby agrees to pay and perform all of the obligations of Tenant pursuant to the
Lease.

4. Tenant agrees that, in the event Lender succeeds to the interest of
Landlord under the Lease, Lender shall not be:

(a) liable for any act or omission of any prior Landlord (including, without
limitation, the then defaulting Landlord), or

(b) subject to any defense or offsets which Tenant may have against any prior
Landlord (including, without limitation, the then defaulting Landlord), or

(c) bound by any payment of rent or additional rent which Tenant might have
paid for more than one month in advanee ofjthe due-date under the Lease to any prior Landlord
(including, without limitation, the then defaulting Landlord), or

(d)  boynd.by any obligation to make any payment to Tenant which was
required to be made prior'to the time Tender succeeded to any prior Landlord’s interest, or

(e) accountable for any monies deposited with any prior Landlord (including
security deposits), except to the extent such monies are actually reccived by Lender, or

H bound by any surrender, termination, amendment or modification of the
Lease made without the consent of Lender.

5. Tenant agrees that, notwithstanding any provision hereof to the contrary,
the terms of the Mortgage shall continue to govern with respect to the disposition of any
insurance proceeds or eminent domain awards;and any obligations of Landlord to restore the
real estate of which the Premises are a part shall, insofar as they apply to Lender, be limited to
insurance proceeds or eminent domain awards received by Lender after the deduction of all costs
and expenses incurred in obtaining such proceeds or awards.

6. Tenant hereby agrees to-giveto Lender copics of all notices of Landlord
default(s) under the Lease in the same manner as; ‘and whencver, Tenant shall give any such
notice of default to Landlord, and no such notice of default shall be deemed given to Landlord
unless and until a copy of such notice shall have been so delivered to Lender. Lender shall have
the right to remedy any Landlord default under the Lease, or to cause any default of Landlord
under the Lease to be remedied, and for such purpose Tenant hereby grants Lender such
additional period of time as may be reasonable to enable Lender to remedy, or cause to be
remedied, any such default in addition to the period given to Landlord for remedying, or causing
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to be remedied, any such default. Tenant shall accept performance by Lender of any term,
covenant, condition or agreement to be performed by Landlord under the Lease with the same
force and effect as though performed by Landlord. No Landlord default under the Lease shall
exist or shall be deemed to exist (i) as long as Lender, in good faith, shall have commenced to
cure such default within the above referenced time period and shall be prosecuting the same to
completion with reasonable diligence, subject to force majeure, or (ii) if possession of the
Premises is required in order to cure such default, or if such default is not susceptible of being
cured by Lender, as long as Lender, in good faith, shall have notified Tenant that Lender intends
to institute proceedings under the Security Documents, and, thereafter, as long as such
proceedings shall have been instituted and shall be prosecuted with reasonable diligence. In the
event of the termination of the Lease by reason of any default thereunder by Landlord, upon
Lender’s written request, given within thirty (30) days after any such termination, Tenant, within
fifteen (15) days after receipt of such request, shall execute and deliver to Lender or its designee
or nominee a new lease of the Premises for the remainder of the term of the Lease upon all of the
terms, covenants and conditions of the Lease. Lender shall have the right, without Tenant’s
consent, to foreclose the Mortgage or to accept a deed in lieu of foreclosure of the Mortgage or
to exercise any other remedies under the Security Documents.

7. Tenant hereby consents to the Assignment of Leases and Rents from
Landlord to Lender in connection with the Loan. Tenant acknowledges that the interest of the
Landlord under the Lease is to be assigned to Lender solely as security for the purposes specified
in said assignments, and Lender shall’have ne duty, liability or obligation whatsoever under the
Lease or any exiension or renewal thereof, either by virtue of said assignments or by any
subsequent receipt or collection of tents thereunder, unicss Lender shall specifically undertake
such liability in writing Jf Unles$ lLender oritsidesignee on nominee beeofiies, and then only with
respect to periods in which Lender onits designee onmominee becomes, the fee owner of the
Premises. Tenant agrees that upon receipt of a written notice from Lender of a default by
Landlord under the Loan, Tenant will thereafter, if requested by Lender, pay rent to Lender in
accordance with the terms of the Lease.

8. The Lease shall not be assigned by Tenant, modified, amended or
terminated (except a termination that is permitted in the Lease without Landiord’s consent)
without Lender’s prior wriften consent in each mstance.

9. Any notice, election, communication, request or other document or
demand required or permitted under this Agreement shall be in writing and shall be deemed
delivered on the earlier to occur of (a) receipt or (b) the date of delivery, refusal or nondelivery
indicated on the return receipt, if deposited in a United States Postal Service Depository, postage
prepaid, sent certified or registered mail, return receipt requested, or if sent via a recognized
commercial courier service providing for a receipt, addressed to Tenant or Lender, as the case
may be, at the following addresses:
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If to Tenant: Hobart Ridge Corporation
c/o WiseWay Supercenters, Inc.
9101 Taft Street
Merrillville, Indiana 46410
Attention: Donald Weiss
Facsimile: (219) 650-6013

with a copy to: Schwartz Cooper Chartered
180 N. LaSalle Street
Suite 2700
Chicago, Tllinois 60601
Attention: Jay S. Berlinsky, Esq.
Fax: (312) 264-2421

If to Lender: Wachovia Bank, National Association
Commercial Real Estate Services
8739 Research Drive URP-4
NC 1075
Charlotte, North Carolina 28262
Loan Number:
Attention: ! Portfolio Management
Fax: (704).715-0036

with a copyto;

Attention: , Esq.

10. = The term “Lender” as used herein includes any successor or assign of the
named Lender herein, including without limitation, any co-lender at the time of making the
Loan, any purchascr at a foreclosure sale and any transferee pursuant to a deed in lieu of
foreclosure, and their successors and assigns, and the terms “Tenant” and “Landlord” as used
herein include any successor and assign of the named Tenant and Landlord herein, respectively;
provided, however, that such reference to Tenant’s or Landlord’s successors and assigns shall
not be construed as Lender’s consent to any assignment or other transfer by Tenant or Landlord.

11.  If any provision of this Agreement is held to be invalid or unenforceable
by a court of competent jurisdiction, such provision shall be deemed modificd to the extent
necessary to be enforceable, or if such modification is 1ot practicable, such provision shall be
deemed deleted from this Agreement, and the other provisions of this Agreement shall remain in
full force and effect, and shall be liberally construed in favor of Lender.

12.  Neither this Agreement nor any of the terms hereof may be terminated,
amended, supplemented, waived or modified orally, but only by an instrument in writing
executed by the party against which enforcement of the termination, amendment, supplement,
waiver or modification is sought.
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This Agreement shall be construed in accordance with the laws of the state of in
which the Property is located.

The person executing this Agreement on behalf of Tenant is authorized by Tenant
to do so and execution hereof is the binding act of Tenant enforceable against Tenant.
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Witness the execution hereof [under seal] as of the date first above written.
LENDER:

WACHOVIA BANK, NATIONAL
ASSOCIATION

Name: Edward Gras
Title: M mg Director

TENANT:

HOBART RIDGE CORPORATION, an Indiana
corporation

ni / i
By: /2& ,//, L‘——'—"“_'_"”‘
NamerDohald Jy Weiss
Title:.President
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The undersigned Landlord hereby consents to the foregoing Agreement and
confirms the facts stated in the foregoing Agreement.

LANDLORD:

HOBART RIDGE DELAWARE SPE LLC, a
Delaware limited liability company

(AW ——

Name: Donéld J. Weiss
Title: Manager
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STATE OF NORTH CAROLINA

)
) SS.
COUNTY OF MECKLENBURG )
on _May 4 ,
Fd &S J

2007, personally appeared the above-named
. the Marigamg Divecdor”  of WACHOVIA
BANK, NATIONAL ASSOCIATION, a national bankfng“ﬁssociation, and acknowledged the
foregoing to be the free act and deed of said association, before me.

LAURA BETH FORRESTER
NOTARY PUBLIC

MECKLENBURG COUNTY
NORTH CAROLINA

Jawwa 064 Yoot
My Commission Expires October 15, 2011 2 Notary Public
Rr > 0 A e Bl

STATE OF ILLINOIS

My commission expires: /0[/ ‘5,/'9/20 i
)
=
COUNTY OF COOK

On m angr ! , 2007 personally appeared the above-named Donald J.

Weiss, the President of Hobart Ridge Corporation and acknowledged the foregoing to be the free
act and deed of said corporation, before me.

.

OFFICIAL, SEAL

1S
NOTAHYAF":J?JIE :TE%%F iLLNGIS m/—)
MY COMMISBION EXPIRES 5-11:2007 Notary Pubchl
y Mycommussioniexpires: s -y/-2007

STATE OF ILLINOIS )

) SS.
COUNTY OF COOK )

On /-470«4—;., !

5 , 2007 personally appeared the above-named
Donald J. Weiss, the Manager of Hobart Ridge Delaware SPE LLC and acknowledged the
foregoing to be the free act and deed of said corporation, before me.

SFFICIAL SEAL T
ANNIE VERSIS Notary Public

WUBLIC, STATE OF ILLINOIS .. .
:3183;&33\0& EXPIRES 5:11:2007 ¢ Ny commiission expires:

5 f-200]

CHARI1\797683v1
423007.1 000886-39788



Exhibit A

Lot 1, Hobart Wiseway Subdivision, as per plat thercot, recorded in Plat Book 101, page
34, and corrected by a Certificate of Correction dated 5 -4 —¢ 7 and recorded on
in the Office of the Recorder of Lake County Indiana.
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