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MORTGAGE, SECURITY AGREEMENT AND ASSIGNMENT OF
LEASES AND RENTS

THIS MORTGAGE, SECURITY AGREEMENT AND ASSIGNMENT OF
LEASES AND RENTS (this “Mortgage”) is made as of the 29 day of April, 2005,
between DOUGLAS POINTE II ASSOCIATES, LLC, an Indiana limited liability
company (“Mortgagor”), whose address is 8900 Keystone Crossing, Suite 1200,
Indianapolis, Indiana 46240 and COLUMN FINANCIAL, INC., a Delaware corporation
(“Mortgagee™), whose address is Eleven Madison Avenue, 9th Floor, New York, New
York 10010, Attn: Edmund Taylor.

WITNESSETH:

THAT FOR AND IN CONSIDERATION OF THE SUM OF TEN AND NO/100
DOLLARS ($10.00),! AND 'OTHER VAL UABLE CONSIDERATION, THE RECEIPT
AND SUFFICIENCY OF IWHICH #S{ HEREBY ACKNOWLEDGED, MORTGAGOR
HEREBY IRREVOCABLY MORTGAGES, GRANTS, BARGAIN S, SELLS,
CONVEYS, TRANSFERS, PLEDGES, SETS OVER AND ASSIGNS, AND GRANTS
A SECURITY INTEREST, TO MORTGAGEE, ITS SUCCESSORS AND ASSIGNS,
with power of sale, in all of Mortgagor’s estate, right, title and interest in, to and under
any and all of the following described property, whether now owned or hereafter acquired
(collectively, the “Property™):

(A)  All that certain real property situated in the County of Lake, State of
Indiana, more particularly described on Exhibit/A attached hereto and incorporated herein
by this reference (the “Real Estate”), together with all of the easements, rights, privileges,
franchises, tenements, hereditaments and appurtenances now or hereafter thereunto
belonging or in any way appertaining and all of the estate, right, title; interest, claim and
demand whatsoever of Mortgagor therein or thereto, either at law or in equity, in
possession or in expectancy, now or hereaftéer acquired;

(B)  All structures, buildings and improvements of every kind and description
how or at any time hereafter located or placed on the Real Estate (the “Improvements”);
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(C)  All personal property owned by Mortgagor and now or hereafter located
on, attached to or used in and about the Improvements and all fixtures and appurtenances
thereto, and such other goods and chattels and personal property owned by Mortgagor as
are now or hereafter used or furnished in operating the Improvements, or the activities
conducted therein, and all building materials and equipment hereafter situated on or about
the Real Estate or Improvements (the “Equipment”), and all warranties and guaranties
relating thereto, and all additions thereto and substitutions and replacements therefor
(exclusive of any of the foregoing owned or leased by tenants of space in the
Improvements);

(D)  All easements, rights-of-way, strips and gores of land, vaults, streets,
ways, alleys, passages, sewer rights, drainage rights and other emblements now or
hereafter located on the Real Estate or under or above the same or any part or parcel
thereof, and all estates, rights, titles, interests, tenements, hereditaments and
appurtenances, reversions and remainders whatsoever, in any way belonging, relating or
appertaining to the Property or any part thereof, or which hereafter shall in any way
belong, relate or be appurtenant thereto, whether now owned or hereafter acquired by
Mortgagor;

(B) All minerals, crops, timber, trees, shrubs, flowers and landscaping features
now or hereafter located on, unges ot above the Real Estatc;

(F)  All cash funds, depositiaccounts'and other right§ and evidence of rights to
cash, now or hereafier created or held by Mortgagee pursuant to this Mortgage or any
other of the Loan Dgtuments (as hereinafter defined) ‘including, ‘without limitation, all
funds now or hereafter on depositin.the Impound Account; ¢hé Replacement Fund or in
the Repair and Remediation Reserve (each as hereafter defined);

(G) | All leases, licenses, concessions and occupancy agreements of the Real
Estate or the Improvements now or hereafter entered into and all rents, royalties, issues,
profits, revenue, income and other benefits (collectively, the “Rents and Profits” or
“Leases, Rents and Profits”) of the Real Estate or the Improvements, now or hereafter
arising from the use or enjoyment of all or any portion thereof or from any lease, license,
concession, occupancy agreement or other agreement pertaining thereto or arising from
any of the Contracts (as hereinafter defined) or any of the General Intangibles (as
hereinafter defined) and all cash or securities deposited to secure performance by the
tenants, lessees or licensees, subject to, however, the provisions contained in Section 1.8
hereinbelow;

(H)  All contracts and agreements-now or hereafter entered into covering any
part of the Real Estate or the Improvements" (collectively, the “Contracts”) and all
revenue, income and other benefits thereof, including, without limitation, management
agreements, service contracts, maintenance contracts, equipment leases, personal
property leases and any contracts or documents relating to construction on any part of the
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Real Estate or the Improvements or to the management or operation of any part of the
Real Estate or the Improvements;

D All present and future funds, accounts, instruments, accounts receivable,
documents, causes of action, claims, general intangibles, all names by which the Real
Estate or the Improvements may be operated or known, all rights to carry on business
under such names, and all rights, interest and privileges which Mortgagor has or may
have as developer or declarant under any covenants, restrictions or declarations now or
hereafter relating to the Real Estate or the Improvements and all notes or chattel paper
now or hereafter arising from or by virtue of any transactions related to the Real Estate or
the Improvements (collectively, the “General Intangibles”);

@) All right, title and interest of Mortgagor in any insurance policies or
binders now or hereafter relating to the Property including any unearned premiums
thereon;

(K} All proceeds, products, substitutions and accessions (including claims and
demands therefor) of the conversion, voluntary or involuntary, of any of the foregoing
into cash or liquidated claims, including, without limitation, proceeds of insurance and
condemnation awards.

FOR THE PURPOSE OF SECURING:

(1) The debt evidenced'by that certain Promissoty Note (such Note, together
with any and all renewals; modifications; - consolidations rand exXtensions thereof, is
hereinafter referred to as the “Note”) of even,,date with_this Mortgage, made by
Mortgagor to the order of Mortgagee in the principal face amount of TWO MILLION
ONE HUNDRED FIFTY THOUSAND AND 00/100 ($2,150,000.00) DOLLARS,
together with interest as therein provided,;

(2)  The full and prompt payment and performance of all of the provisions,
agreements, covenants and obligations herein contained and contained in any other
agreements, documents or instruments now or hereafter evidencing, securing or otherwise
relating to the indebtedness evidenced by the Note (the Note, this Mortgage, and such
other agreements, documents and instruments, together with any and all renewals,
amendments, extensions and modifications thereof, are hereinafter collectively referred to
as the “Loan Documents™) and the payment of all other sums therein covenanted to be
paid; and

3) Any and all future or additional ‘advances (whether or not obligatory)
made by Mortgagee for the benefit of Mortgagor to protect or preserve the Property or
the lien or security interest created hereby on the Property, or for taxes, assessments or
insurance premiums as hereinafter provided or for performance of any of Mortgagor’s
obligations hereunder or under the other Loan Documents or for any other purpose
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provided herein or in the other Loan Documents (whether or not the original Mortgagor
remains the owner of the Property at the time of such advances); and

(4)  Any and all other indebtedness now owing or which may hereafter be
owing by Mortgagor to Mortgagee, however and whenever incurred or evidenced,
whether express or implied, direct or indirect, absolute or contingent, or due or to become
due, and all renewals, modifications, consolidations, replacements and extensions thereof.

(All of the sums referred to in Paragraphs (1) through (4) above are herein sometimes
referred to as the “secured indebtedness” or the “indebtedness secured hereby”).

TO HAVE AND TO HOLD the Property unto Mortgagee, its successors and
assigns forever, for the purposes and uses herein set forth,

PROVIDED, HOWEVER, that if the principal and interest and all other sums due
or to become due under the Note, including, without limitation, any prepayment fees
required pursuant to the terms of the Note, shall have been paid at the time and in the
manner stipulated therein and all other sums payable hereunder and all other indebtedness
secured hereby shall have been paid and all other covenants contained in the Loan
Documents shall have been performed, then, in such case, this Mortgage shall be satisfied
and the estate, right, title and interest of Mortgagee in the Property shall cease, and upon
payment to Mortgagee of all Jeosts, ands expenses incuired for the preparation of the
release hereinafter referenced and all recording costs if allowed by law, Mortgagee shall
release this Mortgage and [theflién heréof by' proper instrument.

ARTICLE I

COVENANTS OF MORTGAGOR

For the purpose of further securing the indebtedness secured hereby and for the
protection of the security of this Mortgage, for so long as the indebtedness secured
hereby or any part thereof remains unpaid, Mortgagor covenants and agrees as follows:

1.1.  Warranties of Mortgagor.,

Mortgagor, for itself and its successors and assigns, does hereby represent,
warrant and covenant to and with Mortgagee, its successors and assigns, that:

(a) Mortgagor has good and marketable fee simple title to the Property
subject only to those exceptions shown in the title 1hsurance policy insuring the lien of
this Mortgage and has full power and lawfuliauthority to grant, bargain, sell, convey,
assign, transfer and mortgage its interest in the Property in‘the manner and form hereby
done or intended. Mortgagor will preserve its interest in and title to the Property and will
forever warrant and defend the same to Mortgagee against any and all claims whatsoever
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and will forever warrant and defend the validity and priority of the lien and security
interest created herein against the claims of all persons and parties whomsoever;

(b) No bankruptcy or insolvency proceedings are pending or
contemplated by Mortgagor or, to the best knowledge of Mortgagor, against Mortgagor
or by or against any endorser, cosi gner or guarantor of the Note;

(©) All reports, certificates, affidavits, statements and other data
furnished by Mortgagor to Mortgagee in connection with the loan evidenced by the Note
are true and correct in all material respects and do not omit to state any fact or
circumstance necessary to make the statements contained therein not misleading;

(d) Mortgagor is not required to obtain any consent, approval or
authorization from or to file any declaration or statement with, any Governmental
Authority or the agency in connection with or as a condition to the execution, delivery or
performance of this Mortgage, the Note or the other Loan Documents which has not been
so obtained or filed;

(e) The Real Estate and the Improvements and the intended use
thereof by Mortgagor comply with all applicable restrictive covenants, zoning
ordinances, subdivision and building codes, flood- disaster laws, applicable health and
environmental laws and regulations ‘and all! 6fher ordmances, orders or requirements
issued by any state, federal or municipal authorities havingor claiming jurisdiction over
the Property. The Real Estate and Improvements-constituté “a separate tax parcel for
purposes of ad valorem taxation.. . The Real Estate-and Improvements do not require any
rights over, or restrictions against, other property,in .order. to comply with any of the
aforesaid governmental ordinances, orders or requirements;

() The Property is free from delinquent water charges, sewer rents,
taxes and assessments;

(8)  Asof the date of this Mortgage, no part of the Real Estate or the
Improvements has been taken in condemnation, eminent domain or like proceeding nor is
any such proceeding pending or to Mortgagor’s knowledge and belief, threatened or
contemplated;

(h)  Mortgagor and the Property are free from any past due obligations
for sales and payroll taxes; and

) Mortgagor is in possession’ of all material licenses, permits and

authorizations required by applicable “law' for- the ownership and operation of the
Property.
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1.2, Performance of Obligations.

Mortgagor shall pay when due the principal of and the interest on the
indebtedness evidenced by the Note. Mortgagor shall also pay all charges, fees and other
sums required to be paid by Mortgagor as provided in the Loan Documents, and shall
observe, perform and discharge all obligations, covenants and agreements to be observed,
performed or discharged by Mortgagor set forth in the Loan Documents in accordance
with their terms. Further, Mortgagor shall promptly and strictly perform and comply
with all covenants, conditions, obligations and prohibitions required of Mortgagor in
connection with any other document or instrument affecting title to the Property, or any
part thereof, regardless of whether such document or instrument is superior or
subordinate to this Mortgage. In the event that Mortgagee determines that Mortgagor is
not adequately performing its obligations under this Section, Mortgagee may, without
limiting or waiving any other rights or remedies of Mortgagee hereunder, take such steps
with respect thereto as Mortgagee shall deem necessary or proper and any and all costs
and expenses incurred by Mortgagee in connection therewith, together with interest
thereon at the Default Interest Rate (as defined in the Note) from the date incurred by
Mortgagee until actually paid by Mortgagor, shall be immediately paid by Mortgagor on
demand and shall be secured by this Mortgage and by all of the other Loan Documents
securing all or any part of the indebtedness evidenced by the Note.

1.3.  Insurance.

Mortgagor‘shall;“at“‘Mortgagor's €xpense, maintain in force and effect on
the Property at all times-while this Mortgage leontinues 41 leffeot! “All-risk” coverage
insurance against loss or damage by. fire and against loss or damage by other risks and
hazards covered by a standard extended coverage policy satisfactory to Mortgagee. Such
insurance shall be in an amount equal to not less than 100% of the full replacement cost
of the Improvements and Equipment, without deduction for depreciation, and shall
contain a replacement cost endorsement and either an agreed amount endorsement (to
avoid the operation of any co-insurance provisions) or a waiver of any co-insurance
provisions. Mortgagor shall also maintain such other insurance as may be reasonably
required by Mortgagee, including, without limitation (i) flood insurance if any part of the
Property is located in an area identified by the Federal Emergency Management Agency
as an area having special flood hazards. orif reasonably required by Mortgagee in an
amount satisfactory to Mortgagee, (1) comprehensive commercial general liability
insurance, including broad form property damage, blanket contractual and personal
injuries coverages in amounts not less than $1,000,000 per occurrence, $2,000,000
aggregate, (iii) law and ordinance coverage in an amount satisfactory to Mortgagee if the
Property, or any part thereof, shall constitute a nonconforming use under applicable
zoning ordinances, sub-division and building codes or other laws, ordinances and
requirements, and (iv) rental loss insurance to cover rental losses for a period of at least
one year after the date of the fire or casualty in question with dollar limits of not less than
six (6) months of gross income.
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All such insurance shall (i) be with insurers authorized to do business in the state
within which the Real Estate is located and who have and maintain an A.M. Best
Company rating acceptable to Mortgagee in all respects and, if required by Mortgagee, a
Standard and Poor’s rating acceptable to the Mortgagee in all respects, (ii) be delivered to
Mortgagee with evidence that said insurance policies have been paid current as of the
date hereof, (iii) provide that proceeds thereunder shall be payable to Mortgagee, its
successors and assigns, pursuant and subject to a mortgagee clause (without contribution)
of standard form attached to, or otherwise made a part of, the applicable policy and that
Mortgagee, its successors and assigns, shall be named as an additional insured under all
liability insurance policies, (iv) be maintained throughout the term of this Mortgage at
Mortgagor’s expense, and shall not be cancelled, modified or terminated on Jess than
thirty (30) days’ notice to Mortgagee, and (v) shall be satisfactory in form, amounts and
substance to Mortgagee. Mortgagor shall renew all such insurance and deliver to
Mortgagee certificates evidencing such renewals at least thirty (30) days before any such
insurance shall expire. The delivery to Mortgagee of the insurance policies or the
certificates of insurance as provided above shall constitute an assignment of all proceeds
payable under such insurance policies by Mortgagor to Mortgagee as further security for
the indebtedness secured hereby.

1.4.  Payment of Taxes.

Mortgagor shall pay ‘or cause to be paid, except to.the extent provision is
actually made therefor pursuantytorSection 115 of this/ Mortgage, all taxes, assessments,
water charges, sewer rents, ground rents, maintenance charges, other governmental
impositions and othef charges' which ate'or may become & fién on the Property or which
are assessed against or imposed upon- the Property. Mortgagor shall not suffer and shall
promptly cause to be paid and discharged any lien or charge whatsoever which may be or
become a lien or charge against the Property.  Mortgagor shall furnish to Mortgagee
receipts for the payment of the all taxes and other charges prior to the date the same shall
become delinquent and upon request by Mortgagee.

1.5. Tax and Insurance Impound Account,

Mortgagor shall establish and maintain at all times while this Mortgage
continues in effect an impound account (the “Impound Account”) with Mortgagee for
payment of real estate taxes and assessrents and insurance on the Property and as
additional security for the indebtedness secured hereby. Commencing on the first
monthly payment date under the Nofe and continuing thereafter on each monthly
payment date under the Note, Mortgagor shall pay to Mortgagee, concurrently with and
in addition to the monthly payment due under the Note and until the Note and all other
indebtedness secured hereby is fully paid and performed, deposits in an amount equal to
one-twelfth (1/12) of the amount of the annual real estate taxes and assessments that will
next become due and payable on the Property, plus one-twelfth (1/12) of the amount of
the annual premiums that will next become due and payable on insurance policies which
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Mortgagor is required to maintain hereunder, each as estimated and determined by
Mortgagee. So long as no default hereunder or under the other Loan Documents has
occurred and is continuing, all sums in the Impound Account shall be held by Mortgagee
in the Impound Account to pay said taxes, assessments and insurance premiums in one
installment before the same become delinquent. Mortgagor shall be responsible for
ensuring the receipt by Mortgagee, at least thirty (30) days prior to the respective due
date for payment thereof, of all bills, invoices and statements for all taxes, assessments
and insurance premiums to be paid from the Impound Account, and so long as no default
hereunder or under the other Loan Documents has occurred and is continuing, Mortgagee
shall pay the governmental authority or other party entitled thereto directly to the extent
funds are available for such purpose in the Impound Account. The Impound Account
shall not, unless otherwise explicitly required by applicable law, be or be deemed to be

hereunder or, at the option of Mortgagee, refunded to Mortgagor. If, however, the
Impound Account shall not contain sufficient funds to pay the sums required when the
same shall become due and payable, Mortgagor shallywithin ten (10) days after receipt of
written notice thereof, deposit with Mortgagee the full amount of any such deficiency. If
there is a default under thig Mottgagewhich is ot cuted within any applicable grace or
cure period, Mortgagee may, but shall not be obligated to, apply at any time the balance
then remaining in th& Impound” Account against the indebtedness secured hereby in
whatever order Mortgagee] shall subjectively: determine’ (NG 'such application of the

Impound Account shall be deemed to cure any default hereunder.

1.6.  Replacement Reserve.

As additional security for the indebtedness secured hereby, Mortgagor
shall establish and maintain at all times while this Mortgage continues in effect 3 repair
reserve (the “Replacement Reserve”) with Mortgagee for payment of costs and expenses
incurred by Mortgagor in connection with  capital repairs, replacements and
improvements performed at the Property (collectively the “Repairs”) but no
disbursements shall be made for replacements which are deemed by Mortgagee to be in
the ordinary course of business. Commencing on the first monthly payment date under

payment due under the Note and until the Note and all other indebtedness secured hereby
is fully paid and performed, a'deposit to the Replacement Reserve in an amount equal to
$1,866.67. So long as no default hereunder or under the other Loan Documents has
occurred and is continuing, all sums in the Replacement Reserve shall be held by
Mortgagee in the Replacement Reserve to pay the costs and expenses of Repairs. So long
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as no default hereunder or under the other Loan Documents has occurred and is
continuing, Mortgagee shall, to the extent funds are available for such purpose in the
Replacement Reserve, disburse to Mortgagor amounts of not less than $1,500.00 and not
more frequently than once per month, the amount paid or incurred by Mortgagor in
performing such Repairs upon receipt by Mortgagee of (a) a written request from
Mortgagor for disbursement from the Replacement Reserve and a certification by
Mortgagor in form and substance satisfactory to Mortgagee that the applicable item of
Repair has been completed and (b) the delivery to Mortgagee of invoices, receipts or
other evidence satisfactory to Mortgagee verifying the cost of performing the Repairs.
The Replacement Reserve shall not, unless otherwise explicitly required by applicable
law, be or be deemed to be escrow or trust funds, but, at Mortgagee’s option and in
Mortgagee’s discretion, may either be held in a Separate account or be commingled by
Mortgagee with the general funds of Mortgagee. A portion of any interest or other
earnings on funds contained in the Replacement Reserve shall be credited to Mortgagor
as provided in Section 4.13 hereof. In the event that such amounts on deposit or available
in the Replacement Reserve are inadequate to pay the costs of Repairs, Mortgagor shall
pay the amount of such deficiency.

1.7. Casualty and Condemnation.

(A) If the Propexty, shall be damagedfor.destroyed, in whole or in part, by
fire or other casualty, Mortgagor shall give Mortgagee prompt written notice of the
occurrence. All insurancg, pro¢éeds ©n the Propérty, and fall' causes of action, claims,
compensation, awards and recoveries for any damage of all or any part of the Property or
for any damage or idjurysto it'for any 1oss or diminttion in value of the Property, are
hereby assigned to and shall Be paid ‘torMortgagee: Mortgagee shall apply any sums
received by it under this Section first to the payment of all of its costs and expenses
(including, but not limited to, legal fees and disbursements) incurred in obtaining those
sums, and then, as follows:

(a) In the event that (i) the proceeds of insurance does not exceed fifty
(50%) percent of the then outstanding secured indebtedness and (ii) not more than fifty
(50%) percent of the Improvements located on the Real Estate has been destroyed, then
if:

(1 no defauli is then continuing hereunder or under any of the
other Loan Documents and no event has occurred which, with the giving of notice or the
passage of time or both, would constitite a default hereunder or under any of the other
Loan Documents, and

2) the Property can, in Mortgagee’s judgment, with diligent
restoration or repair, be returned to a condition at least equal to the condition thereof that
existed prior to the casualty or partial taking causing the loss or damage within the earlier
to occur of (i) six (6) months after the receipt of insurance proceeds or condemnation
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awards by either Mortgagor or Mortgagee, and (ii) six (6) months prior to the stated
maturity date of the Note, and

3) all necessary governmental approvals can be obtained to
allow the rebuilding and reoccupancy of the Property, and

(4)  there are sufficient sums available (through insurance
proceeds or condemnation awards and contributions by Mortgagor, the full amount of
which shall at Mortgagee’s option have been deposited with Mortgagee) for such
restoration or repair (including, without limitation, for any costs and expenses of
Mortgagee to be incurred in administering said restoration or repair) and for payment of
principal and interest to become due and payable under the Note during such restoration
or repair, and

(5) the economic feasibility of the Improvements after such
restoration or repair will be such that income from their operation is reasonably
anticipated to be sufficient to pay operating expenses of the Property and debt service on
the indebtedness secured hereby in full with the same coverage ratio considered by
Mortgagee in its determination to make the loan secured hereby, and

6) Mottgagor _ shall | haye? delivered to Mortgagee, at
Mortgagor’s sole cost and expense, an appraisal report in form and substance satisfactory
to Mortgagee appraising the valueof the Property as sq restored or repaired to be not less
than the appraised value of the Property considered by Mortgagee in its determination to
make the loan secured hereby) and

@) Mortgagor so elects by written notice delivered to
Mortgagee within five (5) days after settlement of fhe aforesaid insurance or
condemnation claim,

then, Mortgagee shall, solely for the purposes of such restoration or repair, advance so
much of the remainder of such sums as may be required for such restoration or repair,
and any funds deposited by Mortgagor therefor, to Mortgagor in the manner and upon
such terms and conditions as would be required by a prudent interim construction lender,
including, but not limited to, the prior approval by Mortgagee of plans and specifications
contractors and form of construction ‘contracts and the furnishing to Mortgagee of
permits, bonds, lien waivers, invoices, receipts and affidavits from contractors and
subcontractors in form and substance satisfactory to Mortgagee in its discretion, with any
remainder being applied by Mortgagee for payment of the indebtedness secured hereby in
whatever order Mortgagee directs in its absolute discretion.

(b) In all other cases, Mortgagee shall elect, in Mortgagee’s absolute
discretion and without regard to the adequacy of Mortgagee’s security, sums paid to
Mortgagee by an insurer may be retained and applied by Mortgagee, after deduction of
Mortgagee’s reasonable costs and expenses of collection, toward payment of the secured
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indebtedness in such priority and proportions as Mortgagee in its discretion shall deem
proper (such application to be without payment of any prepayment fees due under
Section 1.02 of the Note, except that if a default has occurred, or an event with notice
and/or the passage of time, or both, would constitute a default, then such application shall
be subject to payment of the prepayment fees computed in accordance with the Note).

(B) Mortgagor shall promptly give Mortgagee notice of the actual or threatened
commencement of any condemnation or eminent domain proceeding and shall deliver to
Mortgagee copies of any and all papers served in connection with such proceedings.
Notwithstanding any taking by any public or quasi-public authority through eminent
domain or otherwise (including but not limited to any transfer made in lieu of or in
anticipation of the exercise of such taking), Mortgagor shall continue to pay the
indebtedness secured hereby at the time and in the manner provided for its payment in the
Note and in this Mortgage and the secured indebtedness shall not be reduced until any
award or payment therefor shall have been actually received and applied by Mortgagee,
after the deduction of expenses of collection, to the reduction or discharge of the secured
indebtedness. Mortgagee shall not be limited to the interest paid on the award by the
condemning authority but shall be entitled to receive out of the award, interest at the rate
or rates provided herein and in the Note. All awards and proceeds of condemnation shall
be assigned to Mortgagee to be applied in the same rmanner as insurance proceeds
pursuant to subparagraph (A) above:

(C) Mortgagee niay patticipate lin any 'stifs or proceedings relating to any such
proceeds, causes of action, claims, compensation, awards or recoverics and Mortgagee is
hereby authorized, inlits own name or'in Mortgagor’s'name; to adjlist any loss covered by
insurance or cause of actiongand-to settle;or compromise anyiclaim or cause of action in
connection therewith, and Mortgagor agrees to execute and deliver from time to time
such further instruments as may be requested by Mortgagee to confirm the assignment to
Mortgagee of any award, damage, insurance proceeds, payment or other compensation.
Mortgagee is hereby irrevocably constituted and appointed the attorney-in-fact of
Mortgagor (which power of attormney shall be irrevocable so long as any indebtedness
secured hereby is outstanding, shall be deemed coupled with an interest, shall survive the
voluntary or involuntary dissolution of Mortgagor and shall not be affected by any
disability or incapacity suffered by Mortgagor subsequent to the date hereof), with full
power of substitution, subject to the terms of this Section, to settle for, collect and receive
any such awards, damages, insurance proceeds, payments or other compensation from the
parties or authorities making the same, to appear in and prosecute any proceedings
therefor and to give receipts and acquittances therefor.

1.8.  Assignment of Leases and Rents.

Mortgagor hereby absolutely, presently and unconditionally assigns to
Mortgagee all existing and future Leases, Rents and Profits, it being intended by
Mortgagor that this assignment constitutes a present, absolute and unconditional
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assignment and not an assignment for additional or collateral security only. Mortgagor
hereby grants to Mortgagee the sole, exclusive and immediate right, without taking
possession of the Property, to demand, collect (by suit or otherwise), receive and give
valid and sufficient receipts for any and all of said Leases, Rents and Profits, for which
purpose Mortgagor does hereby irrevocably make, constitute and appoint Mortgagee its
attorney-in-fact with full power to appoint substitutes or a trustee to accomplish such
purpose (which power of attorney shall be irrevocable so long as any indebtedness
secured hereby is outstanding, shall be deemed to be coupled with an interest, shall
survive the voluntary or involuntary dissolution of Mortgagor and shall not be affected by
any disability or incapacity suffered by Mortgagor subsequent to the date hereof).
Mortgagee shall be without liability for any loss which may arise from a failure or
inability to collect Rents and Profits, proceeds or other payments. However, until the
occurrence of a default under this Mortgage which has not been cured within any
applicable grace or cure period, Mortgagor shall have a revocable license to collect and
receive the Rents and Profits when due and prepayments thereof for not more than one
month prior to due date thereof. Upon the occurrence of a default hereunder which has
not been cured within any applicable grace or cure period, Mortgagor’s license shall
automatically terminate without notice to Mortgagor and Mortgagee may thereafter,
without taking possession of the Property, collect the Rents and Profits itself or by an
agent or receiver. From and after the termination of such license, Mortgagor shall be the
agent of Mortgagee in collection of the Rentsiand Piofitsand all of the Rents and Profits
so collected by Mortgagor shall be held in trust by Mortgagor for the sole and exclusive
benefit of Mortgagee and Mortgagor ‘shall, within one (1) business day after receipt of
any Rents and Profits, pay the same to Mortgagee- to, be-applied by Mortgagee as
hereinafter set forth.” Neither the demand for or collection of Rents and Profits by
Mortgagee shall constitute' dny assumption by Mortgagee of any obligations under any
agreement relating thereto. Mortgagee is obligated to account only for such Rents and
Profits as are actually collected or received by Mortgagee.

1.9.  Leases and Licenses.

Except with the prior written consent of Mortgagee (i) all Leases shall be
written on the standard form of lease (without material changes) which has been
approved by Mortgagee and shall be arm’s-length, market rate leases and (11) all Leases
for residential purposes only shall be for a term of no more than one (1) year. Upon
request, Mortgagor shall furnish Mortgagee with executed copies of all Leases. In
addition, all renewals of Leases shall provide for rental rates comparable to existing local
market rates and shall be arm’s-length transactions. All commercial, non-residential
Leases shall provide that they are subordinate to this Mortgage and that the lessee agrees
to attorn to Mortgagee. Mortgagor (i) shall observe and perform all the obligations
imposed upon the lessor under the Leases and shall not do or permit to be done anything
to impair the value of the Leases as security for the secured indebtedness; (i) shall
enforce all of the terms, covenants and conditions contained in the Leases upon the part
of the lessee thereunder to be observed or performed, short of termination thereof; (iii)
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shall not collect any of the Rents more than one (1) month in advance (in addition to the
last month’s rent and security deposit, if any); (iv) shall not execute any other assignment
of lessor’s interest in the Leases or the Rents; (v) shall not materially alter, modify or
change the terms of the Leases without the prior written consent of Mortgagee, or, except
if a tenant is in default, cancel or terminate the Leases or accept a surrender thereof
(unless a replacement Lease at a higher rent shall have been executed); and (vi) shall not
alter, modify or change the terms of any guaranty of the Leases or cancel or terminate
such guaranty without the prior written consent of Mortgagee.

1.10. Alienation and Further Encumbrances.

(a) In the event of the sale, transfer, conveyance, mortgage,
encumbrance, pledge or otherwise (collectively, a “Sale”) of either (1) all or any part of
the Property, or any interest therein or (11) beneficial interests in Mortgagor (if Mortgagor
is not a natural person or persons but is a corporation, limited liability company,
partnership, trust or other legal entity), without Mortgagee’s prior written consent,
Mortgagee may, at Mortgagee’s option, declare the secured indebtedness immediately
due and payable, and Mortgagee may invoke any remedies permitted by this Mortgage.

(b) Notwithstanding the foregoing (1) Mortgagor may, subject to the
Mortgagee’s prior written consent and.satisfaction of, among other things, the terms of
this paragraph, transfer the Property” subject to this Mortgage: provided, however,
Mortgagee reserves the might 161 conditionlthe consent required hereunder upon a
modification of the terms hereof and an assumption of this Mortgage as so modified by
the proposed transferde)iand payment of the Application Fee and the Assumption Fee set
forth in paragraph (c) below., and (ii)-the following transfers shall not be deemed to be a
Sale: (A) transfer by devise or descent or by operation of law upon the death of any
individual Mortgagor or owner of a direct or indirect beneficial interest in Mortgagor, or
(B) a sale or transfer of any direct or indirect beneficial interest in Mortgagor, outright or
in trust, to immediate family members of the transferring party.

(c) In connection with any Sale approved by Mortgagee, Mortgagor
shall pay to Mortgagee (i) a non-refundable application fee in the amount of $5,000.00
(the “Application Fee”), and (i) concurrently with the closing of such Sale, a non-
refundable assumption fee (the “Assumption Fee”) equal to one percent (1.0%) of the
then outstanding principal balance of the Note. The Application Fee shall be used to pay
the reasonable and customary out-of-pocket costs, expenses and attorneys’ fees of
Mortgagee in connection with such Sale. Mortgagor’s obligation to pay such out-of-
pocket costs, expenses and attorneys™ fees of Mortgagee in connection with such Sale
shall not exceed the Application Fee,

1.11. Maintenance of Property.

Mortgagor shall cause the Property to be used, operated, occupied and
maintained in a good and safe condition and repair and in accordance with all applicable
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laws and regulations, and shall neither commit nor suffer any waste. The Improvements
and the Equipment shall not be removed, demolished or materially altered (except for
normal replacement of the Equipment) without the consent of Mortgagee. Mortgagor
shall not initiate, join in, acquiesce in, or consent to any change in any private restrictive
covenant, zoning law or other public or private restriction, limiting or defining the uses
which may be made of the Property or any part thereof. If under applicable zoning
provisions the use of all or any portion of the Property is or shall become a
nonconforming use, Mortgagor will not cause or permit such nonconforming use to be
discontinued or abandoned without the express written consent of Mortgagee.

1.12. Access Privileges and Inspections.

Mortgagee and the agents, representatives and employees of Mortgagee
shall, subject to the rights of tenants, have full and free access to the Real Estate and the
Improvements and any other location where books and records concerning the Property
are kept at all reasonable times for the purposes of inspecting the Property and of
examining, copying and making extracts from the books and records of Mortgagor
relating to the Property. Mortgagor shall lend assistance to all such agents,
representatives and employees of Mortgagee.

1.13.  Financial Statenienis.and Books and Records.

Mortgagor pshaltykeepgaccurate' booksl and frebords of account of the
Property and its own financial” affairs sufficient to permit the preparation of financial
statements therefroni it accordance with generally accepted accotmting principles. So
long as this Mortgage continues. in effect; Meortgagonshdll sprovide to Mortgagee, in
addition to any other financial statements required hereunder or under any of the other
Loan Documents, the following financial statements and information, all of which must
be certified by Mortgagor to Mortgagee as being true and correct or the entity to which
they pertain, as applicable, be prepared in accordance with generally accepted accounting
principles consistently applied and be in form and substance acceptable to Mortgagee:

(a) copies of all tax returns filed by Mortgagor, within thirty (30) days
after the date of filing;

(b) quarterly operating statements for the Property, within fifteen ( 15)
days after the end of each calendar quarter;

(c) current rent rolls for the Property, within fifteen (15) days after the
end of each March, June, September and December, provided, rent rolls shall be
delivered monthly for the first twelve (12) calendar months of the Note;

(d) annual balance sheets for the Property and annual financial
statements for Mortgagor, each principal or general partner in Mortgagor, and each
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indemnitor and guarantor under any indemnity or guaranty executed in connection with
the loan secured hereby within ninety (90) days after the end of each calendar year; and

(e) such other information with respect to the Property, Mortgagor, the
principals or general partners in Mortgagor, and each indemnitor and guarantor under any
indemnity or guaranty executed in connection with the loan secured hereby, which may
be requested from time to time by Mortgagee, within a reasonable time after the
applicable request.

If any of the aforementioned materials are not furnished to Mortgagee within the
applicable time periods or Mortgagee is dissatisfied with the contents of any of the
foregoing, in addition to any other rights and remedies of Mortgagee contained herein,
Mortgagee shall have the right, but not the obligation, to obtain the same by means of an
audit by an independent certified public accountant selected by Mortgagee, in which
event Mortgagor agrees to pay, or to reimburse Mortgagee for, any expense of such audit
and further agrees to provide all necessary information to said accountant and to
otherwise cooperate in the making of such audit, Mortgagor agrees that any and all
materials furnished hereunder are the property of Mortgagee (and Mortgagee’s servicer)
and may be released to such parties as Mortgagee or its servicer deems appropriate,
including FNMA, FHLMC, and its designees and any affiliates, any issuer, underwriter,
certificateholder or trustee with respect.io, seourities issued in connection with the sale of
this Mortgage, or any rating agency responsible for rating such securities from time to
time.

1.14.  Furthen®ocumentation.

Mortgagor “shall,”on ‘the request of Mortgagee and at the expense of
Mortgagor: (a) promptly execute, acknowledge, deliver and record or file such further
instruments and promptly do such further acts as may be necessary, desirable or proper to
carry out more effectively the purposes of this Mortgage and the other Loan Documents
and to subject to the liens and security interests hereof and thereof any property intended
by the terms hereof and thereof to be covered hereby and thereby; and (b) promptly
furnish to Mortgagee, upon Mortgagee’s request, a duly acknowledged written statement
and estoppel certificate addressed to such party or parties as directed by Mortgagee and in
form and substance supplied by Mortgagee, setting forth all amounts due under the Note,
stating whether any event has occurred which, with the passage of time or the giving of
notice or both, would constitute an event of default hereunder, stating whether any offsets
or defenses exist against the indebtedness secured hereby and containing such other
matters as Mortgagee may reasonably require.

1.15.  Security Interest.

This Mortgage is also intended to encumber and create a security interest
in, and Mortgagor hereby grants to Mortgagee a security interest in all sums on deposit
with Mortgagee or its servicer and all fixtures, chattels, accounts, equipment, inventory,
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contract rights, general intangibles and other personal property included within the
Property, all renewals, replacements of any of the aforementioned items, or articles in
substitution therefor or in addition thereto or the proceeds thereof (said property is
hereinafter referred to collectively as the “Collateral), whether or not the same shall be
attached to the Real Estate or the Improvements in any manner. It is hereby agreed that
to the extent permitted by law, all of the foregoing property is to be deemed and held to
be a part of and affixed to the Real Estate and the Improvements. The foregoing security
interest shall also cover Mortgagor’s leasehold interest in any of the foregoing property
which is leased by Mortgagor. Notwithstanding the foregoing, all of the foregoing
property shall be owned by Mortgagor and no leasing or installment sales or other
financing or title retention agreement in connection therewith shall be permitted without
the prior written approval of Mortgagee. Mortgagor shall promptly replace all of the
Collateral subject to the lien or security interest of this Mortgage when worn or obsolete
with Collateral comparable to the worn out or obsolete Collateral when new and will not,
without the prior written consent of Mortgagee, remove from the Real Estate or the
Improvements any of the Collateral subject to the lien or security interest of this
Mortgage except such as is replaced by an article of equal suitability and value as above
provided, owned by Mortgagor free and clear of any lien or security interest except that
created by this Mortgage and the other Loan Documents and except as otherwise
expressly permitted by the terms of Section 1.10 of this Mortgage. All of the Collateral
shall be kept at the location of the' Real Estate except as otherwise required by the terms
of the Loan Documents. Mortgagor shall not use any, of the Collateral in violation of any
applicable statute, ordinance.or insurance policy.

1.16.  Security Alereement.

This Mortgage constitutes a security agreement between Mortgagor and
Mortgagee with respect to the Collateral in which Mortgagee is granted a security interest
hereunder, and, cumulative of all other rights and remedies of Mortgagee hereunder,
Mortgagee shall have all of the rights and remedies of a secured party under any
applicable Uniform Commercial Code. Mortgagor hereby agrees to execute and deliver
on demand and hereby irrevocably constitutes and appoints Mortgagee the attorney-in-
fact of Mortgagor to execute and deliver and, if appropriate, to file with the appropriate
filing officer or office such security agreements, financing statements, continuation
statements or other instruments as Mortgagee may request or require in order to impose,
perfect or continue the perfection of the lich or security interest created hereby. Expenses
of retaking, holding, preparing for sale; selling or the like (including, without limitation,
Mortgagee’s reasonable attorneys’ fees and legal expenses), together with interest
thereon at the Default Interest Rate from the date incurred by Mortgagee until actually
paid by Mortgagor, shall be paid by Mortgagor on demand and shal] be secured by this
Mortgage and by all of the other Loan Documents securing all or any part of the
indebtedness evidenced by the Note. Mortgagee shall have the right to enter upon the
Real Estate and the Improvements or any real property where any of the property which
is the subject of the security interest granted herein is located to take possession of,
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assemble and collect the same or to render it unusable, or Mortgagor, upon demand of
Mortgagee, shall assemble such property and make it available to Mortgagee at the Real
Estate, a place which is hereby deemed to be reasonably convenient to Mortgagee and
Mortgagor.

1.17. Compliance with Laws.

(a) Mortgagor shall at all times comply with all statutes, ordinances,
regulations and other governmental or quasi-governmental requirements and private
covenants now or hereafter relating to the ownership, construction, use or operation of
the Property, including, but not limited to, those concerning employment and
compensation of persons engaged in operation and maintenance of the Property and any
environmental or ecological requirements, even if such compliance shall require
structural changes to the Property, and (b) Mortgagor agrees that it shall at all times
comply to the extent applicable with the requirements of the Americans with Disabilities
Act of 1990, the Fair Housing Amendments Act of 1988, all state and local laws and
ordinances related to handicapped access and all rules, regulations, and orders issued
pursuant thereto.

1.18. Additional Taxes;

In the event of the‘enactment after this date of any law of the state where
the Property is located oref any ‘other goyernmental' éntity deducting from the value of
the Property for the purpose of taxation any lien or security interest thereon, or imposing
upon Mortgagee the payment of the whole of any part’ of the taXes or assessments or
charges or liens herein required to. be paid; by Mortgagorlor changing in any way the
laws relating to the taxation of mortgages or security agreements or debts secured by
mortgages or security agreements or the interest of the mortgagee or secured party in the
property covered thereby, or the manner of collection of such taxes, so as to adversely
affect this Mortgage or the indebtedness secured hereby or Mortgagee, then, and in any
such event, Mortgagor, upon demand by Mortgagee, shall pay.such taxes, assessments,
charges or liens, or reimburse Mortgagee therefor; provided, however, that if in the
opinion of counsel for Mortgagee (2) it might be unlawful to require Mortgagor to make
such payment, or (b) the making of such payment might result in the imposition of
interest beyond the maximum amount permitted by law, then and in either such event,
Mortgagee may elect, by notice in writing given to Mortgagor, to declare all of the
indebtedness secured hereby to be and become due and payable in full ninety (90) days
from the giving of such notice.

1.19.  Secured Indebtedness.

It is understood and agreed that this Mortgage shall secure payment of not
only the indebtedness evidenced by the Note but also any and all substitutions,
replacements, renewals and extensions of the Note, any and all indebtedness and
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obligations arising pursuant to the terms hereof and any and all indebtedness and
obligations arising pursuant to the terms of any of the other Loan Documents.

1.20. Mortgagor’s Waivers.

To the full extent permitted by law, Mortgagor agrees that Mortgagor shall
not at any time insist upon, plead, claim or take the benefit or advantage of any law now
or hereafter in force providing for any appraisement, valuation, stay, moratorium or
extension, or any law now or hereafter in force providing for the reinstatement of the
indebtedness secured hereby prior to any sale of the Property to be made pursuant to any
provisions contained herein or prior to the entering of any decree, Judgment or order of
any court of competent jurisdiction, or any right under any statute to redeem all or any
part of the Property so sold. Mortgagor, for Mortgagor and Mortgagor’s successors and
assigns, to the full extent permitted by law, hereby knowingly, intentionally and
voluntarily: (a) waives, releases, relinquishes and forever forgoes all rights of valuation,
appraisement, stay of execution, reinstatement and notice of election or intention to
mature or declare due the secured indebtedness (except such notices as are specifically
provided for herein); (b) waives, releases, relinquishes and forever forgoes all right to a
marshalling of the assets of Mortgagor, including the Property, to a sale in the inverse
order of alienation, or to direct the order in which any of the Property shall be sold in the
event of foreclosure of the liens.and security interests hereby created and agrees that any
court having jurisdiction to foreelose-such lens and ‘security interests may order the
Property sold as an entirety; and,(c) waives, releases; relinguishes and forever forgoes all
rights and periods of redemption ‘provided under applicable law. Further, Mortgagor
hereby knowingly, intentionally jand voluntarily, waives; 'releases, relinquishes and
forever forgoes all present and future statutes of limitations Jas:a defense to any action to
enforce the provisions of this Mortgage or to collect any of the indebtedness secured
hereby to the fullest extent permitted by law.

1.21. WAIVER OF JURY TRIAL.

MORTGAGOR, TO THE FULL EXTENT PERMITTED BY LAW,
HEREBY KNOWINGLY, INTEN TIONALLY AND VOLUN TARILY, WITH AND
UPON THE ADVICE OF COMPETENT COUNSEL, WAIVES, RELINQUISHES
AND FOREVER FORGOES THE RIGHT TO A TRIAL BY JURY IN ANY
ACTION OR PROCEEDING BASED UPON, ARISING OUT OF, OR IN ANY
WAY RELATING TO THE INDEBTEDNESS SECURED HEREBY OR ANY
CONDUCT, ACT OR OMISSION OF MORTGAGEE OR MORTGAGOR, OR
ANY OF THEIR DIRECTORS, OFFICERS, PARTNERS, MEMBERS,
EMPLOYEES, AGENTS OR ATTORNEYS, OR ANY OTHER PERSONS
AFFILIATED WITH MORTGAGEE OR MORTGAGOR, IN EACH OF THE
FOREGOING CASES, WHETHER SOUNDING IN CONTRACT, TORT OR
OTHERWISE.
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1.22.  Management.

The management of the Property shall be by either: (a) Mortgagor or
an entity affiliated with Mortgagor approved by Mortgagee for so long as Mortgagor or
said affiliated entity is managing the Property in a first class manner; or (b) a professional
property management company approved by Mortgagee. Such management by an
affiliated entity or a professional property management company shall be pursuant to a
written agreement approved by Mortgagee.

1.23.  Hazardous Waste and Other Substances.

(a) Mortgagor hereby represents and warrants to Mortgagee that, as of
the date hereof: (i) to the best of Mortgagor’s knowledge, information and belief, the
Property is not in direct or indirect violation of any local, state or federal law, rule or
regulation pertaining to environmental regulation, contamination or clean-up
(collectively, “Environmental Laws”), including, without limitation, the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (42 U.S.C. $9601 et
seq. and 40 CFR §302.1 et seq.), the Resource Conservation and Recovery Act of 1976
(42 U.S.C. §6901 et seq.), The Federal Water Pollution Control Act (33 U.S.C. §1251 et
seq. and 40 CFR §116.1 et seq.), and the Hazardous Materials Transportation Act (49
U.S.C. §1801 et seq.), and the tegulations promulgated pursuant to said laws, all as
amended; (ii) no hazardous, toxie or harmful substances; wastes, materials, pollutants or
contaminants or any othersubstanees or.materials which are included under or regulated
by Environmental Laws (collectively, “Hazardous Substances™) are located on or have
been handled, generated, stored, processed ror idisposedrofcontor released or discharged
from the Property (including underground, contamination) except for those substances
used by Mortgagor in the ordinary course of its business and in compliance with all
Environmental Laws; (iii) the Property is not subject to any private or governmental lien
or judicial or administrative notice or action relating to Hazardous Substances; (iv) there
are no existing or closed underground storage tanks or other underground storage
receptacles for Hazardous Substances on the Property; (v) Mortgagor has received no
notice of, and to the best of Mortgagor’s knowledge and belief, there exists no
investigation, action, proceeding or claim by any agency, authority or unit of government
or by any third party which could result in any liability, penalty, sanction or judgment
under any Environmental Laws with respect to any condition, use or operation of the
Property nor does Mortgagor know of any basis for such a claim; and (vi) Mortgagor has
received no notice of and, to the best of Mortgagor’s knowledge and belief, there has
been no claim by any party that any use, operation or condition of the Property has
caused any nuisance or any other liability or adverse condition on any other property nor
does Mortgagor know of any basis for such a claim.

(b) Mortgagor shall keep or cause the Property to be kept free from
Hazardous Substances (except those substances used by Mortgagor in the ordinary course
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of its business and in compliance with all Environmental Laws) and in compliance with
all Environmental Laws.

(c) Mortgagor shall promptly notify Mortgagee if Mortgagor shall
become aware of the possible existence of any Hazardous Substances on the Property or
if Mortgagor shall become aware that the Property is or may be in direct or indirect
violation of any Environmental Laws. Further, immediately upon receipt of the same,
Mortgagor shall deliver to Mortgagee copies of any and all orders, notices, permits,
applications, reports, and other communications, documents and instruments pertaining to
the actual, alleged or potential presence or existence of any Hazardous Substances at, on,
about, under, within, near or in connection with the Property. Mortgagor shall, promptly
and when and as required, at Mortgagor’s sole cost and expense, take all actions as shall
be necessary or advisable for the clean-up of any and all portions of the Property or other
affected property in accordance with all applicable Environmental Laws (and in all events
in a manner satisfactory to Mortgagee). In the event Mortgagor fails to do so, Mortgagee
may, but shall not be obligated to, cause the Property or other affected property to be
freed from any Hazardous Substances or otherwise brought into conformance with
Environmental Laws and any and all costs and expenses incurred by Mortgagee in
connection therewith, together with interest thereon at the Default Interest Rate from the
date incurred by Mortgagee until actually paid by Mortgagor, shall be immediately paid
by Mortgagor on demand and shall be secured by this Mortgage. Mortgagor covenants
and agrees, at Mortgagor’s_sole cost and expense, to indemnify, defend (at trial and
appellate levels, and with/aftorneys, Consultants' and experts acceptable to Mortgagee),
and hold Mortgageg harmless from and against any and all liens, damages, losses,
liabilities, obligations, settlement payments, penalties, assessments, citations, directives,
claims, litigation, demands, defenses; judgments) suits! proceedings, costs, disbursements
or expenses of any kind or of any nature whatsoever (including, without limitation,
reasonable attorneys’, consultants’ and experts’ fees and disbursements actually incurred
in investigating, defending; settling or prosecuting any claim, litigation or proceeding)
which may at any time be imposed upon, incurred by or asserted or awarded against
Mortgagee or the Property, and arising directly or indirectly from or out of: (i) the
presence, release or threat of release of any Hazardous Substances on, in, under or
affecting all or any portion of the Property or any surrounding areas, regardless of
whether or not caused by or within the control of Mortgagor; (ii) the violation of any
Environmental Laws relating to or affecting ‘the Property, whether or not caused by or
within the control of Mortgagor; (iii) the failure by Mortgagor to comply fully with the
terms and conditions of this Section; (iv) the breach of any representation or warranty
contained in this Section; or (v) the enforcement of this Section, including, without
limitation, the cost of assessment, containment and/or removal of any and all Hazardous
Substances from all or any portion of the Property or any surrounding areas, the cost of
any actions taken in response to the presence, release or threat of release of any
Hazardous Substances on, in, under or affecting any portion of the Property, and costs
incurred to comply with the Environmental Laws in connection with all or any portion of
the Property or any surrounding areas.
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(d)  Upon Mortgagee’s request, at any time after the occurrence of a
default hereunder or at such other time as Mortgagee has reasonable grounds to believe
that Hazardous Substances are or have been released, stored or disposed of on or around
the Property or that the Property may be in violation of the Environmental Laws,
Mortgagor shall provide, at Mortgagor’s sole cost and expense, an inspection or audit of
the Property prepared by a hydrogeologist or environmental engineer or other appropriate
consultant approved by Mortgagee. If Mortgagor fails to provide such inspection or audit
within thirty (30) days after such request, Mortgagee may order the same, and Mortgagor
hereby grants to Mortgagee and its employees and agents access to the Property and a
license to undertake such inspection or audit. The cost of such inspection or audit,
together with interest thereon at the Default Interest Rate from the date incurred by
Mortgagee until actually paid by Mortgagor, shall be immediately paid by Mortgagor on
demand and shall be secured by this Mortgage.

(e) Without limiting the foregoing, where recommended by a “Phase
I” or “Phase II” assessment or otherwise required by Mortgagee, Mortgagor shall
establish and comply with an operations and maintenance program relative to the
Property, in form and substance acceptable to Mortgagee, prepared by an environmental
consultant acceptable to Mortgagee, which program shall address any Hazardous
Substances (including asbestos containing material or lead based paint) that may now or
in the future be detected on the Property:

1.24. Indemnification; Subrogation.

(a) Mortgagor shallcproteet,l defend, indemnify, and hold Mortgagee
harmless against any and all liabilities, obligations, losses} damages, penalties, claims,
actions, suits, costs and expenses (including without limitation, Mortgagee’s reasonable
attorneys’ fees and expenses) of whatever kind or nature which may be asserted against,
imposed on or incurred by Mortgagee, whether before or after an action in foreclosure,
sale of the Property, discharge of this Mortgage and/or cancellation of the Note, by
reason of (i) ownership of this Mortgage, the Property or any interest therein or receipt of
the Rents and Profits; (ii) any accident, injury to or death of persons or loss of or damage
to property occurring in, on or about the Property or any part thereof or on the adjoining
sidewalks, curbs, adjacent property or adjacent parking areas, streets or ways; (iii) any
use, nonuse or condition in, on or about the'Property or any part thereof or on the
adjoining sidewalks, curbs, adjacent property or adjacent parking areas, streets or ways;
(iv) any failure on the part of Mortgagor to perform or comply with any of the terms of
this Mortgage; (v) performance of any labor or services or the furnishing of any materials
or other property in respect of the Property or any part thereof: (vi) the failure of any
person to file timely with the Internal Revenue Service an accurate Form 1099-B,
Statement for Recipients of Proceeds from Real Estate, Broker and Barter Exchange
Transactions, which may be required in connection with this Mortgage, or to supply a
copy thereof in a timely fashion to the recipient of the proceeds of the transaction in
connection with which this Mortgage is made; (vii) the presence, disposal, escape,
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seepage, leakage, spillage, discharge, emission, release, or threatened release of any
Hazardous Materials on, from, or affecting the Property or any other property or the
presence of Asbestos or Lead-Based Material on the Property; (viii) any personal injury
(including wrongful death) or property damage (real or personal) arising out of or related
to such Hazardous Materials, Asbestos or Lead-Based Material; (ix) any lawsuit brought
or threatered, settlement reached, or government order relating to such Hazardous
Materials, Asbestos or Lead-Based Material; (x) any acts or omissions relating to
Mortgagee’s exercise of any of its rights or remedies pursuant to Section 1.8 of this
Mortgage; or (xi) any violation of laws, orders, regulations, requirements, or demands of
government authorities, which are based upon or any way related to such Hazardous
Materials, Asbestos or Lead-Based Material including, without limitation, the costs and
expenses of any remedial action, attorney and consultant fees, investigation and
laboratory fees, court costs, and litigation expenses. Any amounts payable to Mortgagee
by reason of the application of this Section shall be secured by this Mortgage and Other
Security Documents and shall become immediately due and payable and shall bear
interest at the Default Interest Rate from the date loss or damage is sustained by
Mortgagee until paid. The obligations and liabilities of Mortgagor under this Section
shall survive any termination, satisfaction, assignment, entry of a judgment of
foreclosure, delivery of a deed in a non-judicial foreclosure or delivery of a deed in lieu
of foreclosure of this Mortgage.

(b) A waiver of subrogation shall be obtained by Mortgagor from its
insurance carrier and, cofisequently, (Mortgagor waives any ,and all right to claim or
recover against Mortgagee, its officers, employees, agents and representatives, for loss of
or damage to Mortgager, ‘the Property, Mortgagor’s property or the property of others
under Mortgagor’s contrelifromaany ‘causerinsured: against or required to be insured
against by the provisions of this Mortgage.

1.25. Investment Earnings.

Any amounts received by Mortgagee from Mortgagor may be invested by
Mortgagee (or its servicing agent) for its benefit and Mortgagee shall not be obligated to
pay, or credit, any interest earned thereon to Mortgagor except as may be otherwise
specifically provided in this Mortgage.

1.26. Defeasance.

(a) Notwithstanding, anything to the contrary contained in the Note,
this Mortgage or the other Loan Documents, at any time after the second (2nd)
anniversary of the date that is the “startup day,” within the meaning of Section
860G(a)(9) of the Internal Revenue Code 0f 1986, as amended from time to time or any
successor statute (the “Code™), of a “real estate mortgage investment conduit,” (a
“REMIC”) within the meaning of Section 860D of the Code, that holds the Note and this
Mortgage and provided (unless Mortgagee shall otherwise consent, in its sole discretion)
no default or Event of Default has occurred and is continuing hereunder or under any of
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the other Loan Documents, Mortgagor shall have the right to obtain the release of the
Property from the lien of this Mortgage and the other Loan Documents (the
“Defeasance”) upon the satisfaction of each of the following conditions precedent:

(1)

(ii)

(iii)

(iv)

not less than thirty (30) days’ prior written notice to
Mortgagee specifying a regular Payment Date under the
Note (the “Defeasance Election Date”) on which the
Defeasance Deposit (hereinafter defined) is to be made;

the remittance to Mortgagee on the related Defeasance
Election Date of interest accrued and unpaid on the
outstanding principal amount of the Note to and including
the Defeasance Election Date and the scheduled
amortization payment due on such Defeasance Election
Date, together with all other amounts then due and payable
under the Note, this Mortgage and the other Loan
Documents;

the irrevocable deposit with Mortgagee of an amount (the
“Defeasance Deposit™) of U.S. Government Securities
(hereinatter defined) which through the scheduled payment
of ‘principal”and" interest ‘in respect thereof in accordance
with their tetms will provide, fiotflater than the due date of
anly payment, cash in an amount sufficient, without
reinvestment, in the opinion of afationally recognized firm
of independent, ceitified public-accountants expressed in a
written certification thereof delivered to Mortgagee, to pay
and discharge the Scheduled Defeasance Payments
(hereinafter defined);

the delivery on or prior to the Defeasance Election Date to
Mortgagee of:

(A) a security agreement, in form and substance
satisfactory to Mortgagee, creating a first priority
lien on the Defeasance Deposit (the “Defeasance
Security Agreement”), which Defeasance Security
Agreement shall be included within the definition of
“Mortgage” for purposes of each Loan Document
from and after the date of its execution;

(B)  a release of the Property from this Mortgage, the
Assignment and any UCC Financing Statements
relating thereto (for execution by Mortgagee) in a
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form appropriate for cancellation of such documents
in the jurisdiction in which the Property is located;

(C)  a certificate of an authorized representative of
Mortgagor certifying that the requirements set forth
in this subparagraph (a) have been satisfied;

(D)  an opinion of counsel for Mortgagor in form and
substance satisfactory to Mortgagee to the effect
that the Mortgagee has a perfected first priority
security interest in the Defeasance Deposit;

(E)  an opinion of counsel for Mortgagee, prepared and
delivered by the servicer at Mortgagor’s reasonable
expense, stating that the trust formed as a REMIC in
connection with any Secondary Market Transaction
will not fail to maintain its status as a REMIC as a
result of such Defeasance;

(F)  such other certificates, documents or instruments as
Mortgagee may reasonably request; and

8% the payment by Mortgagor to Mortgagee of all reasonable
out-of-pocket costs “and expenses (including, without
limitation, . reasonable atterneys? feesf and disbursements)
mncurred or anticipated to be incurred by Mortgagee in
connection with the release of the Property from the lien of
this Mortgage and the other Loan Documents pursuant to
this Section 1.26 including, without limitation, Mortgagee’s
determination of whether Mortgagor has satisfied all of the
related conditions and requirements - set forth in this
Section 1.26.

(b) Upon _compliance with  the requirements of subparagraph (a)
above, the Property shall be released from the lien of this Mortgage, the Assignment and
any UCC Financing Statements related thereto, the obligations hereunder and under the
other Loan Documents with respect to the Property shall no longer be applicable and the
Defeasance Deposit shall be the sole source of collateral securing the Note. Mortgagee
shall apply the Defeasance Deposit and the payments received therefrom to the payment
of all scheduled principal and interest payments due on all successive Payment Dates
under the Note after the Defeasance Election Date and the payment due on the final
maturity date of the Note (the “Scheduled Defeasance Payments™). Mortgagor, pursuant
to the Defeasance Security Agreement or other appropriate document, shall direct that the
payments received from the Defeasance Deposit shall be made directly to Mortgagee and
applied to satisfy the obligations of Mortgagor under the Note. In connection with such
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release, if Mortgagor shall continue to own any assets other than the Defeasance Deposit,
Mortgagor shall establish or designate a single-purpose, bankruptcy-remote successor
entity acceptable to Mortgagee (the “Successor Trustor”), with respect to which a
nonconsolidation opinion satisfactory in form and substance to Mortgagee has been
delivered to Mortgagee (if such a nonconsolidation opinion was required of Mortgagor in
connection with the origination of the indebtedness secured hereby) in which case
Mortgagor shall transfer and assign to the Successor Trustor all obligations, rights and
duties under the Note and the Defeasance Security Agreement, together with the pledged
Defeasance Deposit. The Successor Trustor shall assume the obligations of Mortgagor
under the Note and the Defeasance Security Agreement, and Mortgagor shall be relieved
of its obligations hereunder and thereunder. Mortgagor shall pay One Thousand and
No/100 Dollars ($1,000.00) to the Successor Trustor as consideration for assuming such
Mortgagor obligations.

(©) As used herein, the term “U.S. Government Securities” shall mean
securities that are direct obligations of the United States of America for the full and
timely payment of which its full faith and credit is pledged.

ARTICLE II

EVENTS OF DEFAULT

2.1.  Events of Default.

The occurrence of any of the following events shall be an Event of Default
hereunder:

(a) Mortgagor fails to punctually perform any covenant, agreement,
obligation, term or condition hereof which requires payment of any money to Mortgagee.

(b) Mortgagor fails to provide insurance as required by Section 1.3
hereof or fails to perform any covenant, agreement obligation, term or condition set forth
in Sections 1.9, 1.10, 1.13 or 1.23 hereof.

(c) Mortgagor fails to: perform any other covenant, agreement,
obligation, term or condition set forth-herein other than those otherwise described in this
Section 2.1 and, to the extent such failure or default is susceptible of being cured, the
continuance of such failure or default for thirty (30) days after written notice thereof from
Mortgagee to Mortgagor; provided, however, that if such default is susceptible of cure
but such cure cannot be accomplished ‘with reasonable diligence within said period of
time, and if Mortgagor commences to cure such default promptly after receipt of notice
thereof’ from Mortgagee, and thereafter prosecutes the curing of such default with
reasonable diligence, such period of time shall be extended for such period of time as
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may be necessary to cure such default with reasonable diligence, but not to exceed an
additional sixty (60) days.

(d) Any representation or warranty made herein, in or in connection
with any application or commitment relating to the loan evidenced by the Note, or in any
of the other Loan Documents to Mortgagee by Mortgagor, by any principal, member or
general partner in Mortgagor or by any indemnitor or guarantor under any indemnity or
guaranty executed in connection with the loan secured hereby is determined by
Mortgagee to have been false or misleading in any material respect at the time made.

(e) Mortgagor, any principal, member or general partner in Mortgagor
or any indemnitor or guarantor under any indemnity or guaranty executed in connection
with the loan secured hereby becomes insolvent, or shall make a transfer in fraud of
creditors, or shall make an assignment for the benefit of creditors, shall file a petition in
bankruptcy, shall voluntarily be adjudicated insolvent or bankrupt or shall admit in
writing the inability to pay debts as they mature, shall petition or apply to any tribunal for
or shall consent to or shall not contest the appointment of a receiver, trustee, custodian or
similar officer for Mortgagor, for any such principal, member or general partner of
Mortgagor or for any such indemnitor or guarantor or for a substantial part of the assets
of Mortgagor, of any such principal or general partner of Mortgagor or of any such
indemnitor or guarantor, or shali-commence any case, proceeding or other action under
any bankruptcy, reorganization, artangement, - readjustment or debt, dissolution or
liquidation law or statute of any jurisdietion, whether how/or hereafier in effect.

® Al petition is (filed tors any ccase; proceeding or other action is
commenced against Mortgagor, against any. principal,,meémbér or general partner of
Mortgagor or against any indemnitor or guarantor under any indemnity or guaranty
executed in connection with the loan secured hereby seeking to have an order for relief
entered against it as debtor or seeking reorganization, arrangement, adjustment,
liquidation, dissolution or composition of it or its debts or other relief under any law
relating to bankruptcy, insolvency, arrangement, reorganization, receivership or other
debtor relief under any law or statute of any jurisdiction, whether now or hereafter in
effect, or an order, judgment or decree is entered appointing, with or without the consent
of Mortgagor, of any such principal, member or general partner of Mortgagor or of any
such indemnitor or guarantor, a receiver,  trustee, custodian or similar officer for
Mortgagor, for any such principal, member or general partner of Mortgagor or for any
such indemnitor or guarantor, or for any substantial part of any of the properties of
Mortgagor, of any such principal, member or general partner of Mortgagor or of any such
indemnitor or guarantor, and if any such event shall occur, such petition, case,
proceeding, action, order, judgment or decree shall not be dismissed within sixty (60)
days after being commenced.

(2) The holder of any lien or security interest on the Property (without
implying the consent of Mortgagee to the existence or creation of any such lien or
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security interest), whether superior or subordinate to this Mortgage or any of the other
Loan Documents, declares a default and such default is not cured within any applicable
grace or cure period set forth in the applicable document or such holder institutes
foreclosure or other proceedings for the enforcement of its remedies thereunder.

(h) Any dissolution, termination, partial or complete liquidation,
merger or consolidation of Mortgagor, any of its principals, members or any general
partner.

)] Mortgagor fails to cure promptly any violation of laws or
ordinances affecting or which may be interpreted to affect the Property.

ARTICLE 11T

REMEDIES

3.1. Remedies Available.

If there shall occur a default under this Mortgage, and such default has not
been cured within any applicable grace or cure period, then. this Mortgage is subject to
foreclosure as provided by law| and \Mortgagee may; at fits option and by or through a
trustee, nominee, assignee or otherwise, to the fullest extent permitted by law, exercise
any or all of the following rights, (remedies and recourses, cither successively or
concurrently:

(a) Acceleration.« Aécelerate the maturity date of the Note and declare
any or all of the indebtedness secured hereby to be immediately due and payable without
any presentment, demand, protest, notice or action of any kind whatever (each of which
is hereby expressly waived by Mortgagor), whereupon the same shall become
immediately due and payable. Upon any such acceleration, payment of such accelerated
amount shall constitute a prepayment of the principal balance of the Note and any
applicable prepayment fee provided for in the Note shall then be immediately due and
payable.

(b) Entry on the Property. ' Either in person or by agent, with or
without bringing any action or proceeding, or by a receiver appointed by a court and
without regard to the adequacy of its-security, enter upon and take possession of the
Property, or any part thereof, without force or with such force as is permitted by law and
without notice or process or with such notice Or process as is required by law unless such
notice and process is waivable, in which case Mortgagor hereby waives such notice and
process, and do any and all acts and perform any and all work which may be desirable or
necessary in Mortgagee’s judgment to complete any unfinished construction on the Real
Estate, to preserve the value, marketability or rentability of the Property, to increase the

income therefrom, to manage and operate the Property or to protect the security hereof
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and all sums expended by Mortgagee therefor, together with interest thereon at the
Default Interest Rate, shall be immediately due and payable to Mortgagee by Mortgagor
on demand and shall be secured hereby and by all of the other Loan Documents securing
all or any part of the indebtedness evidenced by the Note.

(c) Collect Rents and Profits. With or without taking possession of the
Property, sue or otherwise collect the Rents and Profits, including those past due and
unpaid.

(d)  Appointment of Receiver. Upon, or at any time prior or after,
initiating the exercise of any power of sale, instituting any judicial foreclosure or
instituting any other foreclosure of the liens and security interests provided for herein or
any other legal proceedings hereunder, make application to a court of competent
jurisdiction for appointment of a receiver for all or any part of the Property, as a matter of
strict right and without notice to Mortgagor and without regard to the adequacy of the
Property for the repayment of the indebtedness secured hereby or the solvency of
Mortgagor or any person or persons liable for the payment of the indebtedness secured
hereby, and Mortgagor does hereby irrevocably consent to such appointment, waives any
and all notices of and defenses to such appointment and agrees not to oppose any
application therefor by Mortgagee, but nothing herein is to be construed to deprive
Mortgagee of any other right, remedy or privilege Mortgagee may now have under the
law to have a receiver appointed, provided, however, that, the appointment of such
receiver, trustee or other appointee by yirtue of any court order, tatute or regulation shall
not impair or in any manner prejudice the rights of Mortgagee to receive payment of the
Rents and Profits pursuantito otheritermsiand provisionsihereof)’ Any such receiver shall
have all of the usual powers and .duties of receivers in similar cases, including, without
limitation, the full power to hold, develop, rent, lease, manage, maintain, operate and
otherwise use or permit the use of the Property upon such terms and conditions as said
receiver may deem to be prudent and reasonable under the circumstances as more fully
set forth in Section 3.3 below. Such receivership shall, at the option of Mortgagee,
continue until full payment of all of the indebtedness secured hereby or until title to the
Property shall have passed by foreclosure sale under this Mortgage or deed in lieu of
foreclosure.

(e) Foreclosure. Immediately commence an action to foreclose this
Mortgage or to specifically enforce its. provisions or any of the indebtedness secured
hereby pursuant to the statutes in such-case made and provided and sell the Property or
cause the Property to be sold in accordance with the requirements and procedures
provided by said statutes in a single parcel or in several parcels at the option of
Mortgagee. In the event foreclosure proceedings are filed by Mortgagee, all expenses
incident to such proceeding, including, but not limited to, attorneys’ fees and costs, shall
be paid by Mortgagor and secured by this Mortgage and by all of the other Loan
Documents securing all or any part of the indebtedness evidenced by the Note. The
secured indebtedness and all other obligations secured by this Mortgage, including,
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without limitation, interest at the Default Interest Rate (as defined in the Note), any
prepayment charge, fee or premium required to be paid under the Note in order to prepay
principal (to the extent permitted by applicable law), attorneys’ fees and any other
amounts due and unpaid to Mortgagee under the Loan Documents, may be bid by
Mortgagee in the event of a foreclosure sale hereunder. In the event of a judicial sale
pursuant to a foreclosure decree, it is understood and agreed that Mortgagee or its assigns
may become the purchaser of the Property or any part thereof.

H Other. Exercise any other right or remedy available hereunder,
under any of the other Loan Documents or at law or in equity.

3.2,  Application of Proceeds.

To the fullest extent permitted by law, the proceeds of any sale under this
Mortgage shall be applied to the extent funds are so available to the following items in
such order as Mortgagee in its discretion may determine:

(a) To payment of the costs, expenses and fees of taking possession of
the Property, and of holding, operating, maintaining, using, leasing, repairing, improving,
marketing and selling the same and of otherwise enforcing Mortgagee’s right and
remedies hereunder and under the other Loan Documeants, including, but not limited to,
recetvers’ fees, court costs, attomeys’, aceountants®, appraisers’, managers’ and other
professional fees, title charges and transfer.taxes.

(b) 1o payment of all sums expended by, Mertgagee under the terms of
any of the Loan Documents and not yet repaid, together with inferest on such sums at the
Default Interest Rate.

(c) To payment of the secured indebtedness and all other obligations
secured by this Mortgage, including, without limitation, interest at the Default Interest
Rate and, to the extent permitted by applicable law, any prepayment fee, charge or
premium required to be paid under the Note in order to prepay principal, in any order that
Mortgagee chooses in its sole discretion.

The remainder, if any, of such funds shall be disbursed to Mortgagor or to the
person or persons legally entitled thereto.

3.3. Right and Authority of Receiver or Mortgagee in the Event of Default:
Power of Attorney.

Upon the occurrence of ‘a default hereunder, which default is not cured
within any applicable grace or cure period, and entry upon the Property pursuant to
Section 3.1(b) hereof or appointment of a receiver pursuant to Section 3.1(d) hereof, and
under such terms and conditions as may be prudent and reasonable under the
circumstances in Mortgagee’s or the receiver’s sole discretion, all at Mortgagor’s
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expense, Mortgagee or said receiver, or such other persons or entities as they shall hire,
direct or engage, as the case may be, may do or permit one or more of the following,
successively or concurrently: (a) enter upon and take possession and control of any and
all of the Property; (b) manage and operate the Property; (c) execute and deliver, in the
name of Mortgagor as attorney-in-fact and agent of Mortgagor or in its own name as
Mortgagee, such documents and instruments as are necessary or appropriate to
consummate authorized transactions; (d) enter such leases, whether of real or personal
property, or tenancy agreements, under such terms and conditions as Mortgagee may in
its sole discretion deem appropriate or desirable; (e) collect and receive the Rents and
Profits from the Property; and (f) do any acts which Mortgagee in its sole discretion
deems appropriate or desirable to protect the security hereof and use such measures, legal
or equitable, as Mortgagee may in its sole discretion deem appropriate or desirable to
implement and effectuate the provisions of this Mortgage. Mortgagor hereby constitutes
and appoints Mortgagee, its assignees, successors, transferees and nominees, as
Mortgagor’s true and lawful attorney-in-fact and agent, with full power of substitution in
the Property, in Mortgagor’s name, place and stead, to do or permit any one or more of
the foregoing described rights, remedies, powers and authorities, successively or
concurrently, and said power of attorney shall be deemed a power coupled with an
interest and irrevocable so long as any indebtedness secured hereby is outstanding,

3.4,  Occupancy AftenForeclosure:

In the event\thére 1s a foreclosure sale hereunder and at the time of such
sale, Mortgagor or Mortgagor’s representatives, successors or assigns, or any other
persons claiming any interest ‘i the Property by, through or under Mortgagor (except
tenants of space in the Improvements subject to leases' entered into prior to the date
hereof), are occupying or using the Property, or any part thereof, then, to the extent not
prohibited by applicable law, each and all shall, at the option of Mortgagee or the
purchaser at such sale, as the case may be, immediately become the tenant of the
purchaser at such sale, which tenancy shall be a tenancy from day-to-day, terminable at
the will of either landlord or tenant, at a reasonable rental per day based upon the value of
the Property occupied or used, such rental to be due daily to the purchaser. Further, to
the extent permitted by applicable law, in the event the tenant fails to surrender
possession of the Property upon the termination of such tenancy, the purchaser shall be
entitled to institute and maintain an action for unlawful detainer of the Property in the
appropriate court of the county in which the Real Estate is located.

3.5.  Cumulative Remedies:

All remedies contained ‘in this Mortgage are cumulative and Mortgagee
shall also have all other remedies provided at law and in equity or in any other Loan
Documents. Such remedies may be pursued separately, successively or concurrently at
the sole subjective direction of Mortgagee and may be exercised in any order and as often
as occasion therefor shall arise. No delay or failure by Mortgagee to exercise any right or
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remedy under this Mortgage shall be construed to be a waiver of that right or remedy or
of any default hereunder.

3.6. Payment of Expenses.

Mortgagor shall pay on demand all of Mortgagee’s reasonable expenses
incurred in any efforts to enforce any terms of this Mortgage, whether or not any lawsuit
is filed and whether or not foreclosure is commenced but not completed, including, but
not limited to, reasonable legal fees and disbursements, foreclosure costs and title
charges, together with interest thereon from and after the date incurred by Mortgagee
until actually paid by Mortgagor at the Default Interest Rate, and the same shall be
secured by this Mortgage and by all of the other Loan Documents securing all or any part
of the indebtedness evidenced by the Note.

ARTICLE IV

MISCELLANEOUS TERMS AND CONDITIONS

4,1,  Certain Rights of Mortgagee,

Without affecting ‘Morttgagor’s Hability! for the payment of any of the
indebtedness secured hereby, Mortgagee may from- time, to time and without notice to
Mortgagor: (a) release any'person. liable for the payment of the indebtedness secured
hereby; (b) extend orpmodify,the terms of payment of the indebtedness secured hereby;
(c) accept additional real or personal property of any kind as security or alter, substitute
or release any property sectring the indébtedness secured hereby; (d) recover any part of
the Property; (¢) consent in writing to the making of any subdivision map or plat thereof;
(f) join in granting any easement therein; or (g) join in any extension agreement of this
Mortgage or any agreement subordinating the lien hereof.

42, | Notices.

All notices, demands, requests or other communications to be sent by one
party to the other hereunder or required by law shall be in writing and shall be deemed to
have been validly given or served by delivery of the same in person to the intended
addressee, or by depositing the same With Federal Express or another reputable private
courier service for next business day delivery, or by depositing the same in the United
States mail, postage prepaid, registered or certified mail, return receipt requested, in any
event addressed to the intended addressee at its address set forth on the first page of this
Mortgage or at such other address as may be designated by such party as herein provided.
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4.3, Successors and Assigns.

The terms, provisions, indemnities, covenants and conditions hereof shall
be binding upon Mortgagor, its successors and assigns, and shall inure to the benefit of
Mortgagee, its successors and assigns and shall constitute covenants running with the
land.

4.4.  Severability.

A determination that any provision of this Mortgage is unenforceable or
invalid shall not affect the enforceability or validity of any other provision.

4.5.  Waiver; Discontinuance of Proceedings.

Mortgagee may waive any single default by Mortgagor hereunder without
waiving any other prior or subsequent default and may remedy any default by Mortgagor
hereunder without waiving the default remedied. Neither the failure or delay by
Mortgagee in exercising, any right, power or remedy upon any default by Mortgagor
hereunder shall be construed as a waiver of such default or as a waiver of the right to
exercise any such right, power or remedy at a later date. No single or partial exercise by
Mortgagee of any right, power_or remedy hereunder shall exhaust the same or shall
preclude ary other or further exercise.thereof,"and every such right, power or remedy
hereunder may be exercised, at any: time and from time: tor time.  No modification or
waiver of any provision hereof'nor consent-to -any-“departuré by Mortgagor therefrom
shall in any event bgjeffective unless, the ;seme shall be in wrifing and signed by
Mortgagee, and’then such, waiver or consent shall be effective only in the specific
instance and for the specific purpose given. No notice to nor demand on Mortgagor in
any case shall of itself entitle Mortgagor to any other or further notice or demand in
similar or other circumstances.

4,6. | Section Headings.

The headings of the sections and paragraphs of this Mortgage are for
convenience of reference only, are not to be considered a part hereof and shall not limit
or otherwise affect any of the terms hereof.

4.7. Governing Law.

This Mortgage will be governed by and construed in accordance with the
laws of the State of Indiana, provided that to the extent that any of such laws may now or
hereafter be preempted by Federal law, such.Federal law shall so govern and be
controlling.
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4.8. Construction of this Document.

This document may be construed as a mortgage, security deed, deed of
trust, chattel mortgage, conveyance, assignment, security agreement, pledge, financing
statement, hypothecation or contract, or any one or more of the foregoing, in order to
fully effectuate the liens and security interests created hereby and the purposes and
agreements herein set forth.

4.9.  No Merger.

It is the desire and intention of the parties hereto that this Mortgage and
the lien hereof do not merge in fee simple title to the Property.

4.10. Personal Liability.

Notwithstanding anything to the contrary contained in this Mortgage, the
liability of Mortgagor and its general partners for the indebtedness secured hereby and for
the performance of the other agreements, covenants and obligations contained herein and
in the Loan Documents shall be limited as set forth in Section 1.05 of the Note; provided
however that nothing herein shall be deemed to be a waiver of any right which
Mortgagee may have under Sections 506(a), 506(b), 1411(b) or any other provisions of
the U.S. Bankruptcy Code to file-a‘claim for the full'amount of the indebtedness secured
hereby or to require that all collateral shall continue to secure all indebtedness owing to
Mortgagee in accordance with'the Note, this Mortgageé and the ‘other [.oan Documents.

4.11. Entire Agreement and Modifications.

This Mortgage and the other Loan Documents (a) contain the entire
agreements between the parties, and (b) may not be amended, revised, waived,
discharged, released or terminated orally but only by a written instrument or instruments
executed by the party against which enforcement of the amendment, revision, waiver,
discharge, release or termination is asserted.

4.12. Maximum Interest.

The provisions of this Mortgage and of all agreements between Mortgagor
and Mortgagee, whether now existing or;hereafter arising and whether written or oral, are
hereby expressly limited so that in"n¢ contingency or event whatsoever, whether by
reason of demand or acceleration of the maturity of the Note or otherwise, shall the
amount paid, or agreed to be paid (“Interest”), to Mortgagee for the use, forbearance or
retention of the money loaned under the Note exceed the maximum amount permissible
under applicable law. If, from any circumstance whatsoever, performance or fulfillment
of any provision hereof or of any agreement between Mortgagor and Mortgagee shall, at
the time performance or fulfillment of such provision shall be due, exceed the limit for
Interest prescribed by law or otherwise transcend the limit of validity prescribed by
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applicable law, then ipso facto the obligation to be performed or fulfilled shall be reduced
to such limit and if, from any circumstance whatsoever, Mortgagee shall ever receive
anything of value deemed Interest by applicable law in excess of the maximum lawful
amount, an amount equal to any excessive Interest shall be applied to the reduction of the
principal balance owing under the Note in the inverse order of its maturity (whether or
not then due) or at the option of Mortgagee be paid over to Mortgagor, and not to the
payment of Interest. All Interest (including any amounts or payments deemed to be
Interest) paid or agreed to be paid to Mortgagee shall, to the extent permitted by
applicable law, be amortized, prorated, allocated and spread throughout the full period
until payment in full of the principal balance of the Note so that the Interest thereon for
such full period will not exceed the maximum amount permitted by applicable law. This
paragraph will control all agreements between Mortgagor and Mortgagee.

4.13. Interest Payable by Mortgagee.

Mortgagee shall cause funds in the Replacement Reserve (the “Funds™) to
be deposited into interest bearing accounts of the type customarily maintained by
Mortgagee or its servicing agent for the investment of similar reserves, which accounts
may not yield the highest interest rate then available. The Funds shall be held in an
account in Mortgagee’s name (or such other account name as Mortgagee may elect) at a
financial institution or other depesitory selected by Mortgagee (or its servicer) in its sole
discretion (collectively, the “Depeository Institution’).- Mottgagor shall earn no more than
an amount of interest on the Funds' equal topanyamount deterfined by applying to the
average monthly balance™ of stich™ Funds the quotéd interest” rate for the Depository
Institution’s money riiarket savings: account, asisuch wate is determined from time to time
(such allocated amount being referredsto, as. <Mortgagor.s llnterest™). Mortgagee or its
Depository Institution shall be entitled to report under Mortgagor’s Federal tax
identification number, the Mortgagor’s Interest on the Funds. If the Depository
Institution does not have an established money market savings account (or if an interest
rate for such account cannot otherwise be determined in connection with the deposit of
such Funds), a comparable interest rate quoted by the Depository Institution and
acceptable to Mortgagee (or its servicer) in its reasonable discretion shall be used. The
amount of Mortgagor’s Interest allocated to Funds shall be added to the balance in the
Replacement Reserve to be disbursed.

4,14, Brokers and Financial Advisors.

(a) Hasiak Realty Investors (‘“‘Broker”) has acted asa finder or broker
in the proposed transaction, and may be paid a brokerage fee by Mortgagee or Mortgagor
upon funding of the indebtedness secured hereby pursuant to an agreement with
Mortgagee or Mortgagor.  Additionally, ‘at*Mortgagee’s sole discretion Broker may
receive further consideration from Mortgagee relating to any other matters for which
Mortgagee may elect to compensate Broker, pursuant to a separate agreement between
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Mortgagee and Broker. Mortgagee shall have no obligation to disclose the existence of
any such agreement or the amount of any such additional consideration paid to Broker.

(b) Mortgagor hereby represents that it has dealt with no financial
advisors, brokers, underwriters, placement agents, agents or finders in connection with
the transactions contemplated by this Mortgage other than Broker. Mortgagor hereby
agrees to indemnify, defend and hold Mortgagee harmless from and against any and all
claims, liabilities, costs and expenses of any kind (including Mortgagee’s attorneys’ fees
and expenses) in any way relating to or arising from a claim that any person or entity
acted on behalf of Mortgagor or Mortgagee in connection with the transactions
contemplated herein, other than fees or consideration which Mortgagee has agreed in
writing to pay Broker. The provisions of this section shall survive any release or
termination of this Mortgage whether occasioned by a repayment of the indebtedness
secured hereby or otherwise.

4.15. Further Stipulations.

The additional covenants, agreements and provisions set forth in Exhibit B
attached hereto, if any, shall be a part of this Mortgage and shall, in the event of any
conflict between such further stipulations and any of the other provisions of this
Mortgage, be deemed to controls
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ATTACHED EXHIBITS.
Instrument:

IX|  Exhibit A
IX|  ExhibitB
IX]  Exhibit C
IX]  ExhibitD

The following Exhibits are attached to this Security

Description of the Land
Intentionally Omitted 7
Modifications to Mortgage
Bankruptcy Remote Rider

IN WITNESS WHEREOF, Mortgagor has executed this Mortgage [under seal]
as of the day and year first above written.

MORTGAGOR:

DOWUGDAS POINTE 11 ASSOCIATES, LLC,
an Indiang limited lighility company

By: DPII, LLC, an Indiana limited liability
companyy 1ts Gepkral Manager

Name: id'M. Flaherty
Title: Co-General Manager

/
By: )—\/
Namg: K. Collins

Title: Co-General Manager
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STATE QOF INDIANA )]
COUNTY Rl

Before me a Notary Public in and for said
- DAVIDM. F LAHERTY, known to

Indiana limited liability company,

county and state personally appeared

me to be the Co-General Manager of DP 11, LLC, an

in its capacity as the General Manager of DOUGLAS

- POINTE 11 ASSOCIATES, LLC, an Indiana Iimited liability company, who
acknowledged the execution of the foregoing Mortgage, Security Agreement and
Assignment of Leases and Rents

as his voluntary act and deed for and on behalf of said
entity.
(Authority: IC 32-1-2-23)
. iy,
?ggmg Yo d:zggg‘é‘,i‘& AWy,
Notary Public gé‘..;gﬂF“Y P UG(,OGC’;%;
§ Q' e - .—-'-_;T:E
| =+ SEAT i3t
STATE OF INDIANA )

Z 3 —— .;-,-' S
% ;8§
. Y %, /ot §
COUNTY O ) Z

/ MY ..:". N
v S

N
"’"g:fn‘?:\\\\“\\
Ly and state personally appeared

“Genergl Manager of DP 1], LLC, an

Publit in and for said coun

of., the foregoing
Assignment of Leases and Rents as his vohintary
entity.

(Authority: IC 32-12-23)

Notary Public
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EXHIBIT A

Legal Description

Parcel 1:

Lot G-1, Douglas Pointe Il (a planned unit development), as per plat thereof, recorded in Plat Book 77, pége 75,in
the Office of the Recorder of Lake County, Indiana.

Parcel 2:

A non-exclusive easement for vehicle and pedestrian ingress and egress for the benefit of Parcel 1 as created by
corporate warranty deed dated December 19, 1994 and recorded December 21, 1994, as Document MNo.
94085863, made by Douglas Pointe Development Corporation, an Indiana Corporation, to Douglas Pointe i
Associates, LP, an Indiana limited partnership, over that part of Lot G-2, Douglas Pointe Il {a planned unit
development), as shown in Plat Book 77, page 75, in Lake County, Indiana, designated as ingress/egress on said

plat.

Parcel 3:

A non-exclusive easement for vehicleparking for the benefit of Parcél 1 as created by corporate warranty deed
dated December 18, 1994 and rég@idedDegemben 21,1994, a& DocurmentdNot 94086563 made by Dnuglas
Pointe Development Corporation, an lndiana carporation, to Douglas Pointe | Associates, LP, an Incliana limited
partnership, over that part of Lot G-2, Douglas Poinie I (a planned unit development), as shown in Plat Book 77,
page 75, in Lake County, Indiana, designated as parking area on said plat.



EXHIBIT B

INTENTIONALLY OMITTED
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EXHIBIT C
MODIFICATIONS TO MORTGAGE
SPECIAL STATE PROVISIONS

Special Indiana Provisions. Notwithstanding anything contained in this Mortgage
to the contrary:

(2) Mortgagee shall be entitled to all rights and remedies that a
mortgagee would have under Indiana law or in equity in addition to all rights and
remedies it may have hereunder. Where any provision of this Mortgage is inconsistent
with any provision of Indiana law regulating the creation, perfection or enforcement of a
lien or security interest in real or personal property including, but not by way of
limitation, IC 34-1-53 Foreclosure of Mortgages, the provisions of such Indiana law, as
amended from time to time, shall take precedence over the provisions of this Mortgage,
but shall not invalidate or render unenforceable any other provisions of this Mortgage
that can be construed in a manner consistent with Indiana law. Should applicable law
confer any rights or impose any duties inconsistent with or in addition to any of the
provisions of this Mortgage, the affected provisions of this Mortgage shall be considered
amended to conform to such applicable law, but all other'provisions hereof shall remain
in full force and effect without modification.. Notwithstanding any provision in this
Mortgage relating to a power of sale or other provision for sale of the Mortgaged
Property upon an Eventiof Default other, than.under a,judicial proceeding, any sale of the
Mortgaged Property pursuant, to, this, Mortgage, will be made through a judicial
proceeding, except as otherwise may be permitted under the Uniform Commercial Code.

(b) Mortgagor certifies and warrants to Mortgagee that none of the
Mortgaged Property is' within the definition of the term “property’” contained in the
Indiana Responsible Property Transfer Law (“IRPTL”) (IC 13-25-3) or if the Mortgaged
Property is within the definition of the term “property”, Mortgagor shall observe, perform
and comply with the requirements of IRPTL in connection with the Mortgage.

(c) To the extent the laws of the State of Indiana limit (i) the
availability of the exercise of any of the remedies set forth in the Mortgage, including,
without limitation, the remedies involving a power of sale on the part of Mortgagee and
the right of Mortgagee to exercise seli-help in connection with the eriforcement of the
terms of this Mortgage, or (ii) the enforcement of waivers and irndemnities made by
Mortgagor, such remedies, waivers or indemnities shall be exercisable or enforceable,
any provisions in this Mortgage to the comtrary notwithstanding, if, and to the extent,
permitted by the laws in force at the time of the exerciée of such remedies or the
enforcement of such waivers or indemnities without regard to the enforceability of such
remedies, waivers or indemnities at the time of the execution and delivery of this
Mortgage.
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(d Mortgagor hereby represents and agrees that the Loan evidenced
by the Note and secured by this Mortgage is being obtained for business or commercial
purposes, and the proceeds thereof will not be used for personal, family, residential,
household or agricultural purposes.

(e) - - Any receiver appointed pursuant to this Mortgage shall have all of
the usual powers and duties of receivers pursuant to IC 34-12, as amended from time to
time.

® In the event a court of competent jurisdiction construes the
assignment of the Rents set forth in Section 1.11 hereof to be collateral that secures the
obligations of Mortgagor rather than an absolute assignment, the assignment shall
constitute an assignment of Rents as set forth in IC 32-1-2-16.3 and thereby creates a
security interest in the Rents that will be perfected upon the recording of this Mortgage.
The Assignment of the Leases set forth in Section 1.11 hereof shall be in addition to, and
not in lieu of, the provisions of the Assignment of Leases and Rents (“Assignment”) and,
if any conflict or inconsistency exists between the provisions of this Mortgage and the
provisions of the Assignment with respect to the Leases, the provisions of the
Assignment shall control, except to the extent that this Mortgage shall impose greater
burdens upon Mortgagor, shall further restrict rights of Mortgagor or shall give
Mortgagee greater rights,

(g) Notwithstandinganything o ythe gontrary contained in this
Mortgage, this Mortgage: shall’ secure” (1) 4 maXimhtm “amotint not exceeding TWO
MILLION ONE  HUNDRED, (FIFTY;, THOUSAND: AND 00400  ($2,150,000.00)
DOLLARS plus recoverable eosts, expenses, fees,. penalties, ) premiums and all other
amounts payable pursuant to the Note and this Mortgage, exclusive of any items
described in (ii) below, including any additional advances or extensions of credit from
time to time after the date hereof, pursuant to this Mortgage and other Loan Documents
whether made as part of the obligations secured hereby, made at the option of the
Mortgagee, made after a reduction to zero (0) or other balance, or made otherwise, (ii) all
other amounts payable to Mortgagor, or advanced by Mortgagee for the amount, or on
behalf, of Mortgagor, pursuant to this Mortgage and other Loan Documents, including
amounts advanced with respect to the Property for the payment of taxes, assessments,
insurance premiums and other costs and. impositions incurred for the protection of the
Property to the same extent as if the future obligations and advances were made on the
date of execution of the Mortgage, and (iii) future modifications, extensions and renewals
of the Note, this Mortgage and/or the other Loan Documents secured by this Mortgage
pursuant to IC 32-8-11-9, the lien of this Mortgage with respect to any future advances,
extensions of credit, modifications, extensions and renewals referred to herein and made
from time to time shall have the same priority‘to which this Mortgage otherwise would be
entitled as of the date the Mortgage is executed and recorded without regard to the fact
that any such future advances, modifications, extensions or renewals may occur after the
Mortgage is executed.

{00016165.D0C;23- 2 -



(h) The Note, by its terms, shall mature on the 11™ day of May, 2015.

(End of Rider)

o /NDIAND

[
Lhrpygpnaniie
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EXHIBIT D
BANKRUPTCY REMOTE RIDER
1. Covenants with Respect to Indebtedness; Operations and Fundamental Changes

of Mortgagor. Mortgagor represents, warrants and covenants as of the date hereof and until such
time as the indebtedness secured hereby is paid in full, that Mortgagor:

(a) does not own and will not own any encumbered asset other than (1) the
Property, and (ii) incidental personal property necessary for the operation of the Property;

(b) is not engaged and will not engage in any business other than the
ownership, management and operation of the Property;

(c) will not enter into any contract or agreement with any general partner,
principal, member or affiliate of Mortgagor or any affiliate of any such general partner,
principal, or member of Mortgagor, except upon terms and conditions that are
intrinsically fair and substantially similar to those that would be available on an arms-
length basis with third parties other than an affiliate;

@ has not incurped and, will not incur any, debt, secured or unsecured, direct
or contingent (including guarantecing"any obligation), other than (1) the secured
indebtedness, and (ii) wade payablesjor accrued expenses ifcurred in the ordinary course
of business of operating the Property; no debt whatsoever may be secured (senior,
subordinate or pafi passu) bythe Property;

(e) has not made and will not make any loans or advances to any third party
(including any general partner, principal, member or affiliate of Mortgagor, or any
guarantor);

() is and will be solvent and pay its debts from its assets as the same shall
become due;

()  has done or caused to be done and will do all things necessary to preserve
its existence and corporate, limited liability company and partnership formalities (as
applicable), and will not, nor will ‘any partner, limited or general, or member or
shareholder thereof, amend, modify or otherwise change its partnership certificate,
partnership agreement, certificate or articles of incorporation or organization, or by-laws
or operating agreement or regulations, in a manner which adversely affects Mortgagor’s,
or any such partner’s, member’s or sharcholder’s existence as a single-purpose, single-
asset “bankruptcy remote” entity;

(h) will conduct and operate its business as presently conducted and operated;

(1) will maintain books and records and bank accounts separate from those of
its affiliates, including its general partners, principals and members;
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and an

) will be, and at all times will hold itself out to the public as, a legal entity
separate and distinct from any other entity (including any general partner, principal,
member or affiliate);

&) will file its own tax returns;

O will maintain adequate capital for the normal obligations reasonably
foreseeable in a business of its size and character and in light of its contemplated business
operations;

(m)  will not, nor will any shareholder, partner, member or affiliate, seek the
dissolution or winding up, in whole or in part, of Mortgagor;

(n) will not enter into any transaction of merger or consolidation, or acquire
by purchase or otherwise all or substantially all of the business or assets of, or any stock
or beneficial ownership of, any entity;

(0) will not commingle the funds and other assets of Mortgagor with those of
any general partner, principal, member or affiliate, or any other person;

(p) has and will maintain its assets in such a manner that it is not costly or
difficult to segregate, ascertain or identify its individual assets from those of any affiliate
or any other person;

(@) has, andyany general partner or operating member of Mortgagor has, at all
times since its formation, observed all Tegal and customary formalities regarding its
formation and wilkGentinue to observealldegal-and customary formalities;

(r) does not and will not hold itself out to be responsible for the debts or
obligations of any other person; and

(s) upon the commencement of a voluntary or involuntary bankruptcy
proceeding by or against Mortgagor, Mortgagor shall not seek a supplemental stay or
otherwise pursuant to 11 U.S.C. 105 or any other provision of the Act, or any other
debtor relief law (whether statutory, common law, case law, or otherwise) of any
jurisdiction whatsoever, now or hereafter in effect; which may be or become applicable,
to stay, interdict, condition, reduce or inhibit the ability of Mortgagee to enforce any
rights of Mortgagee against any guarantor-or indemnitor of the secured obligations or any
other party liable with respect thereto by virtue of any indemnity, guaranty or otherwise.

2. 3ale of the Property. In comnection with any transfer of the Security Property
assumption of Loan by the Buyer

(a) The Buyer- and such constituent partners, members or shareholders of
Buyer (as the case may be), as Mortgagee may require, shall be single-purpose, single-
asset “bankruptcy remote” entities, whose formation documents shall be approved by
counsel to Mortgagee.
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(b) The Buyer, if required by Mortgagee, shall furnish an opinion of counsel
satisfactory to Mortgagee and its counsel (i) that the Buyer’s formation documents
provide for the matters described in subparagraph (a) of this Section 2 of this Bankruptcy
Remote Rider; (ii) that the assets of the Buyer will not be consolidated with the assets of
any other entity (including the Buyer’s general partner, if any) having an interest in, or
affiliation with, the Buyer, in the event of bankruptcy or insolvency of any such entity or
such general partner. ~
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