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MORTGAGE, ASSIGNMENT OF RENTS AND LEASES,
SECURITY AGREEMENT AND FIXTURE FILING

THIS MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY
AGREEMENT AND FIXTUREFILING (this “Mortgage”) is made as of July 2\ , 2000 among
COUNTRY STORES PROPERTY il LLC, a,Delawate limited Jiability company (“Debtor”),
whose address is c/o U.S. Realty Advisors, LLC, 1370 Avenue of the Americas, New York, New
York 10019, CS REMAINDER 1, LLC,, a Delaware limited liability company
(“Remainderman”), whose address is c/o U.S. Realty Advisors, LLC, 1370 Avenue of the
Americas, New York, New York 10019, to and for the benefit of FFCA FUNDING
CORPORATION, a Delaware corporation (“Mortgagee”), whose address is 17207 North
Perimeter Drive, Scottsdale, Arizona 85255.

PRELIMINARY STATEMENT: |

The capitalized terms used in this Mortgage, if not elsewhere defined herein, have the
meanings set forth in Articlel. Remainderman holds a remainder interest in the Land and
Debtor holds an estate for years in the Land and a fee simple interest in the Improvements,
subject to the Permitted Exceptions. In consideration of Mortgagee making a loan the proceeds
of which Debtor will use to acquire its interests in the Mortgaged Property, Remainderman and
Debtor are executing this Mortgage for the purpose of granting the interest of Remainderman and
Debtor in and to the Mortgaged Property (as defined in the Granting Clauses below) as security
for the payment of the Obligations. The Mortgaged Property shall be and remain subject to the
lien of this Mortgage and shall constitute security for the Obligations so long as the Obhgatlons :
shall remain outstanding.

GRANTING CLAUSES:

Remainderman and Debtor, in consideration of the premises and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, by these presents
does hereby create a security interest in, mortgage, warrant, grant, bargain, sell, assign, pledge,
give, transfer, set over and convey unto Mortgagee and to its successors and assigns WITH
POWER OF SALE for the benefit and security of Mortgagee and its successors and assigns, all
of Remainderman’s (if any) and Debtor’s estate, right, title and interest in, to and under any and
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all of the following property (the “Mortgaged Property”), whether now owned or hereafter
acquired, subject only to the Permitted Exceptions:

Premises, Rents and Derivative Interests

The Premises, all rents, issues, profits, royalties, income and other benefits derived from
the property comprising the Mortgaged Property (collectively, the “Rents”); all leases or
subleases covering the Premises or any portion thereof now or hereafter existing or entered into
including, without limitation, the Permitted Lease (collectively, “Leases” and individually, a
“Lease”), including, without limitation, all cash or security deposits, advance rentals and deposits
or payments of similar nature; all options to purchase or lease the Premises or any portion thereof
or interest therein, and any greater estate.in, the-Premises; all interests, estate or other ¢laims,
both in law and in equity, with respect to the Premises; all easements, rights-of-way and rights -
used in connection therewithhor@s'a means of access thereto, and all tenements, hereditaments
and appurtenances thereof and thereto, and all water rights and shares of stock evidencing the
same; all land lying Within; the might-ofsway (of any istreet; open: ot propdsed, adjoining the
Premises and any and all sidewalks, alleys-and strips and gores of land adjacent to or used in
connection with the Premiscs,

Personal Property

All machinery, appliances, fumniture, equipment, trade ﬁxtutes and other personal
property now or hereafier owned by Debtor or Remainderman and situated on or used in
connection with the Premises, if any (the “Personal Property”);

Intanglbles

All existing and future accounts contract rights, gencral intangibles, ﬁles, books of
account, agreements, franchise, license and/or area development agreements, permits, licenses
and certificates necessary or desirable in connection with the acquisition, owncrship, leasing,
construction, operation, servicing or management of the property comprising the Mortgaged
Property, whether now existing or entered into or obtained after the date hereof, including,
without limitation, all construction contracts,. architect agreements, plans, specifications,
drawings, permits, licenses, agreements, approvals, consents and warranties now or hereafter
relating to the construction of the Improvements and all amendments and modifications thereto;
all existing and future names under or by which the property comprising the Mortgaged Property
or any portion thereof may at any time be operated or known, all rights to carry on business
under any such names or any variant thereof, and all existing and future telephone numbers and
listings, advcmsmg and marketing materials, trademarks and good will in any way relatmg to the
property comprising the Mortgaged Property or any portion thereof; and :

Claims and Awards

All the claims or demands with respect to the Mortgaged Propexty, mcludmg, thhout
limitation, claims or demands with respect to the proceeds of insurance in éffect with respect
thereto, and any and all awards made for the taking by eminent domain, or by any proceeding or
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purchase in lieu thereof, of the whole or any part of the Mortgaged Property, including, without
limitation, any awards resulting from a change of grade of streets and awards for severance
damages.

The Mortgaged Property shall include all products and proceeds of the foregomg
property.

TO HAVE AND TO HOLD the Mortgaged Property hereby granted or mortgaged or
intended to be granted or mortgaged, unto Mortgagee, and its successors in trust and assigns,
upon the terms, prowsrons and conditions set forth herein. :

‘THIS MORTGAGE SHALL SECURE THE FOLLOWING INDEBTEDNESS AND
OBLIGATIONS (the “Obligations”):

) Payment of indebtedness evidenced by'the'Note and the Additional Notes,
together w1th all extensrons renewals amendments and modlﬁcanons thereof: and

(u) Payment of ali“other mdebtedness and other sums, wrth interest thereon
which may be owed under, and performance of all other obligations and covenants of
Debtor contained in, any Loan Document, together with any other instrument given to
evidence or further secure the payment and performance of any obhgatron secured hereby or
thereby.

It is the intention of the parties hereto that the Mortgaged Property shall secure all of the
Obligations presently or hereafter owed, and that the priority of the lien and security interest
created by this Mortgage for all such Obligations shall be controlled by the time of proper
recording of this Mortgage. In addition, this Mortgage shall also secure unpaid balances of -
advances made with respect to the Mortgaged: Property for the payment of taxes, assessments,
insurance premiums, costs or any other advances incurred for the protection of the Mortgaged
Property, together with interest thereon until paid at the Default Rate, all as contemplated in this
Mortgage, all of which shall constitute a part of the Obligations. This paragraph shall serve as
notice to all persons who may seek or obtain a lien on the Mortgaged Property subsequent to the
date of recording of this Mortgage, that until this Mortgage is released, any debt owed
Mortgagee by Debtor, including advances made subsequent to the recording of thns Mortgage, ‘
shall be secured with the priority aﬂ”orded this Mortgage as recorded

The Obligations secured by this Mortgage include, w1thout lrmrtatron, Judgment(s) or
final decree(s) rendered to collect any money obligations of Debtor or Remainderman to
Mortgagee and/or to enforce the performance or collection of all covenants, agreements, other
obligations and liabilities of Debtor or Remainderman under this Mortgage, the Note and the
other Loan Documents

Notwrthstandmg the foregomg or any other provrsxons of thls Mortgage to the contrary

(x) in the event that the Loan becomes the subject of a Securmzatlon,
Participation or Transfer, this Mortgage shall only secure mdebtedness and obhgatrons
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relating to the Loan and any other loans between Debtor on the one hand and any of the
Mortgagee Entities on the other hand which are part of the same Loan Pool as the Loan;
and

(y)  inthe event that any loans between Debtor on the one hand and any of the
Mortgagee Entities on the other hand (other than the Loan) become the subject of a
Securitization, Participation or Transfer, this Mortgage shall not secure any indebtedness

~ and obligations relating to such loans unless the Loan is part of the same Loan Pool as
such loans. -

IT IS HEREBY COVENANTED, DECLARED AND AGREED that the Note and the
other Loan Documents are to be executed; ydelivered and secured and that the Mortgaged
Property is to be held and disposed of by Mortgagee, upon and subject to the provisions of this
Mortgage.

ARTICLE1
DEFINED TERMS

Unless the context otherwise specifies or requires, the following terms shall have the
meanings specified (such definitions to be applicable equally to singular and plural nouns and
verbs of any tense):

“Action” has the meaning set forth in Section 6.01 (iv).
“ADA” has the meaning set forth in Section 4.03(b).

“Additional Notes” means, collectively, all promissory notes executed by Debtor and
payable to Mortgagee other than the Note.

“Additional Rental” has the meaning set forth in the Permitted Lease.

“Affiliate” means any person or entity which directly or indirectly controls, is under
common control with, or controlled by any other person or entity. For purposes of this definition
“controls”, “under common control with” and “controlled by” means the possession, directly or
indirectly, of the power to direct or cause the direction of the management and policies of such
person or entity, whether through the ownership of voting securities or otherwise.

“Applicable Regulations” means all applicable statutes, regulations, rules, -ordinances,
codes, licenses, permits, orders and approvals of each Governmental Authority having
jurisdiction over the Mortgaged Property, including, without limitation, all health, building, fire,
safety and other codes, ordinances and requirements and all applicable standards of the National
Board of Fire Underwriters and the ADA, in each case, as amended, and any judicial or
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administrative mterpretatlon thereof, mcludmg any Judnmal order, consent, decree or judgment
“ applicable to Debtor. ~

“Base Annual Rental’; has the meaning set forth in the APermitted Lease.
“Base Monthly Rental” has the meaning set forth in the Permitted Leése.

“Business Day” means any day on which national banks are not required or authorized to
remain closed. : : |

; “Casualty” has the meamng set forth in Sectlon 5 01(a)(|)
“Casualty T ermination Payment” has the meaning set forth in the Permitted Lease.
“Closing Date” has the meanmg set forth in'the Loan Agreement

~“Condemnation Termination Payment’ has the meaning set forth in the Perrmtted Lease.
“Code” means the United} States Bankruptcy Code, 11 U.S.C, §§ 101 et seq., as amended.

“Default Rate” means 18% per annum or the highest rate permitted by law, whichever is
less. [

“Defeasance’ has the meaning set forth in the Loan Agreement.

“De Minimis Amounts” shall mean, with respect to any given level of Hazardous
Materials, that level or quantity of Hazardous Materials in any form or combination of forms the

use, storage or release of which does not constitute:a violation of any Environmental Laws and is

customarily employed in the ordinary course of; or associated with, similar businesses located in
the state in which the Mortgaged Property is located.

“Economic Termination Payment’ has the meaning set forth in the Permitted Lease.

“Environmental Indemnity Agreement”. means that certain Environmental Indemnity
Agreement dated as of the date of this Mortgage executed by Debtor for the benefit of Mortgagee
and such other parties as are identified in such agreement with respect to the Premlses (as well as
certain other premises), as the same may be amended from time to time. '

“Environmental Insurer” means American International Specialty Lines Insurance
Company, or such other insurer providing an Environmental Policy (as deﬁned in the Loan
Agreement) reasonably acceptable to Mortgagee. 2

“Environmental Laws” means any applicable present and future federal, state and local
laws, statutes, ordinances, rules, regulations and judicial decisions relating to Hazardous
Materials and/or the protection of human health or the environment by reason of a Release or a-
Threatened Release of Hazardous Materials or relating to liability for or costs of Remediation or -
prevention of Releases. “Environmental Laws” includes, but is not limited to, the following
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Governmental Authority with jurisdiction over the Mortgaged Property or the operations or
activity at the Mortgaged Property, or any chemical, material, gas or substance that poses a
hazard to the health and/or safety of the occupants of the Mortgaged Property or the owners
and/or occupants of property adjacent to or surrounding the Mortgaged Property.

“Improvements” means all buildings, fixtures and other improvements now or hereafter
located on the Land (whether or not affixed to the Land).

“Indemnified Parties” means Mortgagee and any person or entity who is or will have
been involved in the origination of the Loan (but not Environmental Insurer), any person or
entity who is or will have been involved in the servicing of the Loan, any person or entity in
whose name the encumbrance created by this,Mortgage is.or will have been recorded, persons
and entities who may hold or acquire or will have held a full or partial interest in the Loan
(including, but not limited Tto, finvestors’ or 'prospective’ investors in any Securitization,
Participation or Transfer, as well as custodians, trustees and other fiduciaries who hold or have
held a full or partial intcfest in: the Loan for,the benefit of third parues) as'well as the respective

 directors, officers, shareholders, partmers, -members, employees, <lenders, agents, servants,

representatlves, contractors, subcontractors, affiliates, subsidiaries, participants, successors and

_ assigns of any and all of the foregoing (including but not limited to any other person or entity
‘who holds or acquires or will have held a participation or other full or partial interest in the Loan

or the Mortgaged Property, whether during the term of the Loan or as a part of or following a
foreclosure of the Loan and including, but not limited to, any successors by merger,
consolidation or acquisition of all or a substantlal portion of Mortgagee’s assets and business).

“Initial Permitted Lease” means the Master Lease dated on or about the date of this
Mortgage between Debtor, as lessor, and Lessee as lessee, as the same may be amended from

time to time,

“Initial Permitied Use” has the‘meanirig set forth in the Loan Agf,eement.

“Land’ means the parcel or parcels of real estate legally described in Exhibit A attached
hereto, and all rights, privileges and appurtenances associated therewith.

“Lease Guaranty” means that certain'‘unconditional guaranty of payment and
performance dated as of the date of this Mortgage executed by Guarantor for the benefit of
Debtor with respect to Lessee’s obligations under the Lease.

“Lease” and “Leases” has the meaning set forth in the Gfantiné Clause.

“Lease Bankruptcy Defaulf” means an Event of Default occurring pursuant to Section
23.A(iv) of the Permitted Lease as a result of a voluntary bankruptcy proceeding commenced by
or on behalf of the lessee under the Permitted Lease or an involuntary bankruptcy proceeding -
commenced against the lessee under the Permitted Lease by someone other than Debtor.
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“Lease ‘Default” meansnan Event of Default whxch (i) results f:om a default b the lessee
under the ?emlned Lease and (n)‘does not result in rights o mterest‘ n collateral of Mortgagee

!

m‘settlement and daniages of Whatever kind or nature (mclu ing without. l{mxtatldn reasonable

specifie
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 and’ good and marketable fee ntle to the Improvements,’ all free and clear of allr lxens,""

= encumbrances, . charges and - other exceptxons to title except the Permitted Exceptlons. o

: Remainderman .and Debtor have' fall power -and. lawful authonty to grant: their respective -
" interests in the’ Mortgaged Property to Mortgagee in the manner and form herein done or

S intended and to forever warrant and defend Remainderman’s and Debtor’s title in the Mortgaged - S
4Property agamst the claims of all persons, subject to the Permltted Exceptrons ‘This Mortgage
~constitutes a valid first lien upon -and security - interest ‘in - the Mortgaged Property and

‘Remainderman’s interest and Debtor’s interest collectively constitute fee simple’ trtle to the
ject to the Perrmtted Exceptions £

Mortgaged Property, subjec

i . (b). -Debtor has delivered to Mortgagee a true, correct and complete copy of the Initial .~
Permltted Lease. The Initial Permitted LedsetHag not'béenmodified, amended, supplemented,

i assrgned or otherwise reyised and is the only lease or agreement between Debtor and Lessee with
. respect to the leasing of the Mortgaged Property “The Prémises are not sub_;ect fo any leasesor

-subleases other than the [nitial Permitted Lease. The Initial Permitted Lease is.in full force. and
i effect: and constitutes the ‘legal, valid“and binding - obhgatron of. Debtor. enforceable : agamst
-Debtor in accordance wrth itsterms. To Debtor s best knowledge, na.eyent has occurred and no

- ~condition exists whrch wrth the grvrng ‘of notice or. the lapse of time or both would constltute a:

many of the representations

and warrantres made by Lessee in the Imtral Permrtted;Lease

¥y Sectron 2 02 Orgamzalwn and Status of Debtor, Enforceabihty (a) Debtor ‘and
’“‘ﬂRemamderman are each Jimited llabllxty companies, duly organized, validly exrstmg and in good

standmg under the laws of the state of Delaware and are qualified as forergn limited Jiability.

companies {0 do busmess in any Junsdrctton where such quahﬁcatron is requrred (unless*
~otherwise . consented to in writing by Mortgagee) ‘Neither, Debtor nor Remamderman isa’

. f‘forergn corporatron” “forergn partnership?, “forexgn limited hablhty company” “forergn trust”
~*or “foreign estate”, as those terms are defined in the Internal Revenue Code and the regulations

-~ promulgated thereunder. Debtor’s and Remainderman’s United States tax identification ‘numbers -
. are correctly set forth on the sxgnature page of this Mortgage. The person(s) who have executed :
b 4;; thrs Mortgage on behalf of Debtor and Remamdennan are duly authonzed to do so E

(b) - This Mortgage constrtutes ’the legal .vahd and bmdmg obhgatron of Debtor and‘
Remamderman, enforoeable against. Debtor and Remamderman as applicable, i n accordance'
" with its terms except as such enforceabrllty may be limited by applrcable bankruptcy, msolvenéy :
: hqurdatron, reorgamzat;on, moratonum and other laws affectmg the nghts of credrtors generally*
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(b)  Neither Remainderman nor Debtor is in default under any document, instrument
or agreement to which Remainderman or Debtor is a party (including, without limitation, the
Loan Documents) or by which Debtor or Remainderman or any of Debtor’s or Remainderman’s
property (other than the Premises) is subject or bound. The authorization, execution, delivery
and performance of this Mortgage and the other Loan Documents will not result in any breach of
or default under any document, instrument or agreement to which Debtor or Remainderman is a
party or by which Debtor or Remainderman or any of Debtor’s or Remainderman’s property is
subject or bound. Remainderman and Debtor are in compliance with all Applicable Regulations
which are applicable to Debtor and Remainderman generally and not to the Mortgaged Property
and with respect to which the failure to comply with might result in a material adverse effect on
either the Premises or Debtor’s or Remamderman s ability to perform their obhgatlons under the
Loan Documents. ‘ ,

Section 2 04. Incorporation of Representatwns and Warranties. The representations
and warranties of Debtor set forth in the Loan Agreement are incorporated by reference into this
Mortgage as if stated in' full“in this” Mortgage and 'such représentations and warranties as -
mcorporated herein shall be deemed to hayve been,made as of the date of this Mortgage and shall
survive the execution and dehvery of this Mortgage.

Section 2.05. Purposes of Loan. The Loan evidenced by the Note and secured by thlS
Mortgage is being obtained for business or commercial purposes, and the proceeds thereof will
not be used for personal, family, residential, household or agricultural purposes.

ARTICLE 1II
GENERAL COVENANTS OF DEBTOR

Remainderman (with respect to Sections 3.02, 3.03, 3.04, 3 07 and 309) and Debtor
(with respect to all of this Article) hereby covenant to Mortgagee and agree as follows until the
Obhgatrons are satisfied in full:

Section 3. 01 Payment of the Note. Debtor shall punetually pay, or cause to be paid the
principal, interest and all other sums to become due in respect of the Note and the other Loan
Documents in accordance with the Note and the other Loan Documents.

Section 3.02. Title. Remainderman shall maintain good and marketable title to a
remainder interest in the Land and Debtor shall maintain good and marketable fee srmple title to
the Improvements and shall maintain good and marketable titleto its estate for years in the Land,
free and clear of all liens, encumbrances, charges and other exceptions to title, except the
Permitted Exceptrons and this Mortgage. This Mortgage shall constitute a valid ﬁrst lien upon
and security interest in the Mortgaged Property.

Section 3.03. Organization and Status of Debtor and Remainderman. Debtor and 7
Remainderman shall be validly existing and in good standing under the laws of the state of
Delaware and qualified as a foreign limited liability company to do business in any jurisdiction .
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where such quahﬁcatlon is requlred (unless otherwise expressly agreed to. in writing by
Mortgagee) :

Section 3.04. Recording. Debtor and Remainderman shall, upon the execution and
delwery hereof and thereafter from time to time, take such actions as Mongagee may request to
cause this Mortgage, each supplement and amendment to such instrument and financing
statements with respect thereto and each instrument of further assurance (collectively, the
“Recordable Documents™) to be filed, registered and recorded as may be required by law to
publish notice and maintain the first security interest hereof upon the Mortgaged Property and to
publish notice of and protect the validity of the Recordable Documents. Debtor and
Remainderman shall, from time to time, perform or cause to be performed any other act and shall
execute or cause to be executed any and all further instruments (including financing statements,
continuation statements and similar statements with respect to any of said documents) reasonably
requested by Mortgagee for camying out the intention of/or facilitating the performance of,, this
Mortgage. If Debtor or Remainderman shall fail to comply with this Section with respect to

UCC filings within ten (10)days following Mortgagee’s written'demand, Mofigagee shallbe and

is hereby irrevocably appointed the agent.and attormey-in-fact of Debtor and Remainderman to
comply therewith (including the execution, delivery and filing of such UCC filings), -which
appointment is coupled with an interest, but this sentence shall not prevent any default in the
observance of this Section from constituting an Event of Default. To the extent permitted by
law, Debtor shall pay or 'cause to be paid recording taxes and fees incident thereto and all
expenses, taxes and other governmental charges incident to or in connection with the
preparation, execution, delivery or acknowledgment of the Recordable Documents, any
instruments of further assurance and the Note.

 Section 3.05. Use; Leases. (a) Except as provided in Section 6.11(¢), the Mortgaged
Property shall be used solely for the operation of the Initial Permitted Use and for no other
purpose and Debtor shall not, by itself or through any lease or other type of transfer, convert the
Premises to an alternative use while this Mortgage is in-effect without Mortgagee’s consent,
which consent may withheld by Mortgagee in its sole discretion (except for a change in use for
which Lessee does not require Debtor’s consent under the Permitted Lease). Without limiting
the provisions of the preceding sentence, Mortgagee may consider any or all of the following in
determining whether to grant its consent: (i) whether the converted use will be consistent with
the highest and best use of the Mortgaged Property, (ii) whether the converted use will increase
Mortgagee’s risks or decrease the value of the Mortgaged Property and (iii) whether the rating
agencies then rating any securities issued in any Securitization of which the Loan may be a part
shall have confirmed that such converted use will not result in a qualification, reduction,
withdrawal or downgrade of any then current rating assigned to such securities issued in
connection with such Securitization.

(b)  Debtor shall not (i) enter into any Leases (other than the Initial Perm1tted Lease)
without Mortgagee s prior written consent; (ii) modify or amend the terms of any Lease without
Mortgagee’s prior written consent; (iii) except as required under a Permitted Lease, grant any
consents under any Lease, including, without limitation, any consent to an assignment of any
Lease, a mortgaging of the leasehold estate created by any Lease or a sublemng by the lessee
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;‘-j’iunder any Lease, ‘a change in use by the lessee under any Lease or. any alteratrons t’ )the

L ”I"*pnor wrrtten consent (1v) termmate, cancel, surrender, or accept the surrender of, any Lease, or

- waive or. release any person. from the observance or performance of any. obllgatron to be
performed under the terms of any Lease or lrabrlrty on account of any warranty given thereunder,“

o ‘without, Mortgagee s prior written consent, provided that Mortgagee s prior written consent shall

“not be requrred with respect to a termination of a Permrtted Lease with respect to the Mortgaged
Property ‘asa result of a Casualty Termmatlon Payment Condemnatron Termlnanon Payment -‘
Y inati i  connection

‘ ’ ign; transfer, mongage, pledge, 4.’hypothecate
.~ any Lease or any 1nterest therem to any party other than Mortgagee ‘without Mortgagee’s prior
- written consent. Any lease, modrﬁcanon, amendment grant termination, - cancellation,"
" surrender, warver or release in violation of the foregomg provrsron shall be null and void and of

e ,no force and effect Unless Mortgagee otherwrse consents or. elects, Remamderman s and'

Y

'i‘:"clarm o event o; default (m) at the sole cost and expense “of Deb
‘ and observance of each and every matenal covenant‘and‘ condition of & Lease 10 be performed
| ived i
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Property, and Debtor’s indemnification obligations set forth in Section 4.08 below shall be
applicable to such contest.-

Section 3.07. After-Acquired Property. All right, title and interest of Remainderman
and Debtor in and to all improvements, alterations, substitutions, restorations and replacements
of, and all additions and appurtenances to, the Mortgaged Property, hereafter acquired by or
released to Remainderman and Debtor, immediately upon such acquisition or release and without
any further granting by Remainderman and Debtor, shall become part of the Mortgaged Property
and shall be subject to the lien hereof fully, completely and with the same effect as though now
owned by Remainderman and Debtor and specifically described in the Granting Clauses hereof.
Remainderman and Debtor shall execute and deliver to Mortgagee any further assurances,
mortgages, grants, conveyances or asignments thereof as the Mortgagee may reasonably require
to subject the same to the lien hereof. '

Section 3.08. Advances by Morigagee.” To the extent necessary to protect rights or
interest in collateral of Mortgagee from, immediate jeopardy (as-determined by4Mortgagee in its
reasonable discretion), and at any time after the occurrence and during the continuance of an
Event of Default, Mortgagee may make ‘advances'to perform-any of the covenants contained in
this Mortgage on Debtor’s or Remainderman’s behalf in the event that Debtor or Remainderman
shall fail to perform such covenants in a timely manner, and all sums so advanced shall be
secured hereby prior to the Note. Debtor and Remainderman shall repay on demand all sums so
advanced with interest thereon at the Default Rate, such interest to be computed from and
including the date of the making of such advance to and including the date of such repayment.

Section 3.09. Negative Covenants. (a) Except as otherwise permitted herein, neither
Remainderman nor Debtor shall without the prior written consent of Mortgagee, which consent
may be withheld in Mortgagee s sole discretion, sell, convey, alienate, mortgage, grant, bargain,
encumber, pledge, assign, or otherwise transfer.the Mortgaged Property or any part thereof
(including, without limitation any interest in any Lease) or permit the Mortgaged Property or any
part thereof to be sold, conveyed, alienated, mortgaged; granted, bargamed encumbered
pledged, assigned, or otherwise transferred.

(b) A sale, conveyance, alienation, mortgage, grant, bargain, encumbrance, pledge,
assignment, or transfer within the meaning of this Section 3.09 shall be deemed to include, but
not limited to, (i) an installment sales agreement wherein Debtor or Remainderman agrees to sell
the Mortgaged Property or any part thereof for a price to be paid in installments; (ii) an
agreement by Debtor or Remainderman leasing all or any part of the Mortgaged Property (other
than pursuant to a Permitted Lease) or a sale, assignment or other transfer of, or the grant of a
security interest in, Debtor’s or Remainderman’s right, title and interest in and io any Lease or
any Rents; (iii) if Debtor, Remainderman or any general or limited partner or member of Debtor
or Remainderman is a corporation, any merger by or with such corporation, or the voluntary or
involuntary sale, conveyance, transfer or pledge of such corporation’s stock (or the stock of any
corporation directly or indirectly controlling such corporation by operation of law or otherwise)
or the creation or issuance of new stock in one or a series of transactions by which an aggregate
of more than 49% of such corporation’s stock shall or may be vested in a party or parties who are
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not now stockholders or any change in control of such corporation directly or indirectly; and
(iv) if Debtor, Remainderman or any general or limited ‘partner or any member of Debtor or
Remainderman is a limited or general partnership, joint venture or limited liability company, the
voluntary or involuntary sale, conveyance, transfer or pledge of the partnership, membership or
beneficial interests in such limited or general partnership, joint venture or limited liability
company or the creation or issuance of new partnership, membership or beneficial interests in
such limited or general partnership, joint venture or limited liability company in one or a series
of transactions by which an aggregate of more than 49% of such partnership, membership or
beneficial interests shall or may be vested in a party or parties who are not now owners of such
partnership, membership'or beneficial interests or the change, removal, resignation or addition of
a general partner, managing partner or managing member of such llmlted or general partnershlp,
joint venture or limited liability company,

()  Notwithstandingytheforegoing provisions of thisSection 3! 09 or the provisions of
any other Loan Document, a sale, conveyance or transfer of the Mortgaged Property or Debtor’s

~or Remainderman’s intefeést; therein (inits, entirety. (hereinafier, 'Sale™) to, @ single-purpose

bankruptcy-remote entity shall be permitted, provided that Mortgagee’s prior written consent is
obtained, which consent shall be granted promptly if each of the following terms and conditions
are satisfied:

(1) = no Event of Default is then continuing hereunder or under any of the ether
Loan Documents;

(2)  Debtor or Remainderman pays Mortgagee, concurrently with the closing
of such Sale, all costs referred to in the first sentence of Section 3.09(e);

(3)  the transferee assumes and agrees to pay the indebtedness secured hereby
and all obligations and liabilities of the Debtor and/or Remainderman contained in this
Mortgage, the other Loan Documents and the Permitted Lease (subject to any non-
recourse provisions contained in any'such documerts; as applicable), and Debtor and/or
Remainderman shall be relieved  of such obligations thereafter, and prior to or
concurrently with the closing of such Sale, the transferee executes, without any cost or
expense to Mortgagee, such documents or agreements as Mortgagee shall reasonably
require to evidence and effectuate said assumptxon and delivers such legal opinions as
Mortgagee may reasonably require;

(4)  Remainderman, Debtor and the transferee execute, without any cost or
expense to Mortgagee, new financing statements or financing statement amendments and
any additional documents reasonably requested by Mortgagee

. (5)  at Mortgagee’s sole discretion, the rating agencies then rating any
securities issued in any Securitization of which the Loan may be a part shall have
confirmed that such Sale will not result in a qualification, reduction, withdrawal or
“downgrade of any then current rating assigned to such securxtles jssued in connection
with such Securitization; and
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-(6) - at Mortgagee’s sole discretion, Mortgagee and, if the Loan is included in a
Securitization, the rating agencies then rating any securities issued in such Securitization
shall have received acceptable opinions of independent counsel, in form and substance
reasonably satisfactory to Mortgagee and such rating agencies, covering such matters as
Mortgagee may reasonably require and as are customanly required in similar
,transactlons. ‘ :

(d) Notwnhstandmg the foregoing provisions of thls Section 3.09 or any provisions of
any other Loan Document, a sale, conveyance, transfer, pledge or assignment of more than 49%
of the stock, membership interests, partnership interests or beneficial interests of Debtor or a

change of control (hereinafter, a "Sale of Beneficial Interests") shall be permitted, provided that

Mortgagee’s prior written consent ig-ebtained, which consent shall be granted promptly if each
of the following terms and conditions are satisfied:

(1) no Event'of Default is then' continuing hereunder or under any of the other
-Loan Documents;

(2) " Debtor orcRémainderfrian pays Mortgagee, concixrrently with the closing
of such Sale of Beneficial Interests, all costs referred to in the first sentence of Section
'3.09(e);

(3)  at Mortgagee’s sole discretion, the rating agencies then rating any
securities issued in any Securitization of which the Loan may be a part shall have
confirmed that such Sale of Beneficial Interests will not resuit in a qualification,
reduction, withdrawal or downgrade of any then current rating assigned to such securities
issued in connection with such Securmzatlon, and

(4)  at Mortgagee's sole discretion; Mortgagee and, 1f the Loan is mcluded ina
Securitization, the rating agencies then rating any securities issued in such Securitization
shall have received acceptable opinions of independent counsel, in form and substance
reasonably satisfactory to Mortgagee and such rating agencies, covering such matters as

~ Mortgagee may  reasonably requxre and as are customarily required in similar
transactions.

In addition, a Sale of Beneficial Interests shall be permitted, without Mortgagee’s prior written
consent, if such Sale of Beneficial Interests is (i) by devise or descent or by operation of law
upon the death of the owner of the interest being transferred, or (ii) to U.S. Realty Advisors,
LLC, Realty Holdings of America, LLC, any wholly-owned subsidiaries or affiliates thereof or
any entity in which any of the foregoing shall have a controlling interest, or (iii) to any msurer
which provides residual value insurance for the benefit of Mortgagee. .

()  Remainderman and Debtor each agree (with respect to a request by such party) to
bear and shall pay or reimburse Mortgagee on demand for all reasonable out-of-pocket costs and
expenses (including, without limitation, reasonable attorneys’ fees and disbursements, title
search costs and title insurance endorsement premiums) incurred by Mortgagee in connection
with the review, approval and documentation of any such sale, conveyance, alienation, mortgage,
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grant, bargain, encumbrance, pledge, assignment, or transfer, provided that, Remainderman and
Debtor shall not be obligated to pay Mortgagee or Franchise Finance a servicing fee with respect
to same. Furthermore, in the event Mortgagee has the right under this Section 3.09 to withhold
its consent in its sole discretion, Mortgagee reserves the right to condition the consent required
hereunder upon a modification of the terms hereof and on assumption of the Note, this Mortgage
and the other Loan Documents as so modified by the proposed transferee, payment of a transfer
fee equal to one percent (1%) of the principal balance of the Note (provided, however, that no
fee shall apply to a sale, conveyance, transfer, pledge or assignment required to be consented to
pursuant to subsections 3.09(c) or (d) or for which no consent is required), the approval by a
rating agency selected by Mortgagee of the proposed transferee, the proposed transferee’s
continued compliance with the covenants set-forth in this Mortgage, or such other conditions as
Mortgagee shall determine in its sole diseretion tosbe intheinterest of Mortgagee.

() - Mortgagee shall_not berrequited tojdemonstrate /any a€tual impairment of its
security or any increased risk of default ‘hereunder in“order to “declare the Obligations
immediately due and payable. upon, Remainderman’s: or Debtor’s sale; conveyance, alienation,
mortgage, grant, bargain, encumbrance, pledge, assignment, or transfer of the Mortgaged
Property without Mortgagee's consent, as required hereunder, The provisions of this Section
3.09 shall apply to every sale, conveyance, alienation, mortgage, grant, bargain, encumbrance,
pledge, assignment, or transfer of the Mortgaged Property regardless of whether voluntary or not,
or whether or not Mortgagee has consented to any previous sale, conveyance, alienation,
mortgage, grant, bargain, encumbrance, pledge, assignment, or transfer of the Mortgaged
Property. Any sale, conveyance, alienation, mortgage, grant, bargain, encumbrance, pledge,
assignment, or transfer made in contravention of this Section 3.09 shall be null and void and of
no force and effect.

Section 3.10. Financial Statements. Within 150 days after the end of each fiscal year of
Debtor, Debtor shall deliver to Mortgagee (i) complete financial statements of Debtor including a
balance sheet, profit and loss statement, statement of cash flows and all other related schedules
for the fiscal period then (ii) such other financial information as Mortgagee may reasonably
request in order to establish the compliance of Debtor with the financial covenants in the Loan
Documents, including, without limitation, Section 7 of the Loan Agreement. All such financial
statements shall be certified to be accurate and complete by Debtor (or the Treasurer or other
appropriate officer of Debtor). Debtor understands that Mortgagee is relying upon such financial
statements and Debtor represents that such reliance is reasonable. In the event that Debtor’s
property and business with respect to the Mortgaged Property is ordinarily consolidated with
business other than that conducted at the real property securing the Additional Notes for financial
statement purposes, such financial statements shall be prepared on a consolidated basis showing
separately the sales, profits and losses, assets and liabilities pertaining to the Mortgaged Property
with the basis for allocation of overhead of other charges being clearly set forth, The financial
statements delivered to Mortgagee need not be audited, but Debtor shall deliver to Mortgagee
copies of any audited financial statements of Debtor which may be prepared, as soon as they are
available. In addition to the foregoing, Debtor shall promptly deliver to Mortgagee any ﬁnanc1al
statements delivered to Debtor by the lessee under any Lease.
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i’ Debtor s interest. xh the Mortgaged Propertyv “hereby  covenants to Mertgagee and agrees as
M Hifollows untxl the Obhgatlons are satisfied in full but only during such time that a Perrmtted Lease

, ,t‘heﬁM rtgaged Property, except
for such noncqmplxance whxch is not reasonably hkely to have a Material

: shall have the right, on_ Teast s Days notice to Mortgagee,h "
applxcauon of any Apphcable Regulatxon so long’as such ‘contest will not result in any default by
Debtor under a Lease, result inany 1mpanment of value of the Mortgaged Property, place any nghts :




e (m) There shall be no Hazardous Matenals m,‘ on or under the MortgagedProperty
o except‘ in De Mmlmrs Amounts, or underground storage tanks :

Cileim (1v)’: ,Debtor shall keep: th Mortgaged Property free and clear. of all liens and other;
gt encumbrances 1mposed pursuant to any Environmental Law, whether due to any act or omxssron of
Ly 4Debtor or any oth rperson or enttty (the “Envrronmental Lxens ] :

~ Debtor. shall at its. sole cost and expense, reasonably cooperate in all: actlvmes
’ ubsecuon (d) below, 1nclud1ng but not. Ixmxted to. prowdmg access. to all. relevant

any Govemmental Authorlty, and (4) take any other reasonable actron necessary or approprrate for
- protectionof human health or the environment; provxded however with respect to the requlrements
. describedin the precedmg subxtems (l ), (2) and (3), an Event of Default shall not have occurredas a’

= result of Debtor’s failure to comply with the requtrements set forth in such ‘subiterns ‘provided

. Debtor is contestmg in good fatth its obhgatxon to satxsfy such requtrements and Debtor s failure to

i environment, @) poses an unreasonable risk of itaxm to any person or entity (whethe"

* Mortgaged Property), (3) is reasonably lxkely to have a Material Adverse : Effect, (4) is. ontrary to

' ‘7{; any requlrement of any msurer (5) constltutes a pubhc or pnvate nuxsance, (6) constltut S W,

: _(1x) Debtor shall promptly nottfy Moxtgagee in wntmg “when Debtor obtams aetual
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s whatsoever (mcludmg but not hmrted toa Govemmental Authonty) relatrng to Hazardous Matertals
- or Remediation thereof which is reasonably likely to have a Material Adverse Effect, possible
habrhty of any person or entity pursuant to any Envrronmental Law for conditions reasonably

G expected to adversely affect the Mortgaged Property, or any actual or threatened admrmstratrve;or
judrcralproceedrngs in connectron with ythrng referred to in this Section. -

’ (d) If Mortgagee has yta reasonable basis for :behevmg ‘that a Release of Hazardous ,

S Matenals (other than in De Minimis Amounts) has occurred on the Mortgaged Operty, and

. Debtor, followmg Mortgagee s reasonable request failsto conduct such mvesn atron as re uired

of Default then Mortgagee and any other pers_ _‘,or enttty desrgnated by.M tgagee, including

~ but not hmlted 10 Envrronmental Instirer, any. teceiver, any fepresentative of a. Governrnentalﬁ .

i Authority, and any environmental consultant, shall have the right, but not the obligation, to enter

o upon the Mortgaged Propertyfat all reasonable tinies (tncludmg, without hmrtatron, in connectron
- with any Securitization, Participation® r Transfer or in connection wrth ‘the e ercrse of any

- temedies set forth in thig Mortgage-or the other Loan Documents) to assess any and 11 aspects of-
~ the envrronmental condition of the; Mortgaged Property and its use, tncludmg but not limited to
conducttng any envrronmental ~assessment or audit (the scope of which shall be determmed in

Mortgagee’s reasonable drscretron) and takmg samples of soil, groundwater or other water, air,
 or building materraIS, and conductmg other invasive testing. Debtor shall eooperate with and

_provide access to Mortgagee, Envrronmental Insurer and any other person or.entity. desrgnated by
- Mortgagee. Any such assessment or. mvestrgatron shall be at Debtor’s sole cost and. expense.
- Notwithstanding the foregoing, any such entry shall be camed out 50 s ‘not to matenally and,

- adversely mterfere wrth the use and occupancy of the Mortgaged Property by ‘btor or any tenan

i : tof Debtor, G

(e) ’Debtor shall, at its sole cost and expense protect , defen 1, 10 1
‘ harmless the lndernnrﬁed Partres from and agamst any and all L ’ses (excludrng Los s /(ufferedgv

i :g 085, !
mclude gross neghgence nnputed as a matter of law to any of the Indemmﬁed Pames solely byv
e reason of Mortgagee s interestin the Mortgaged Property or Mortgagee s farlure to act in reSpect of

- ffengmeers fees, envrronmental consultants fees “and costs of Jnvestlgatr n (rncludmg butvnot
] orl water, arr, burldrng matenals and otheré

/'under the Mortgaged Property, (n) any past or present Release or Threatened Release in, on ,
;above, under or from the Mortgaged Property, (rn) any actrvrty by Debto ;:Lessee, any person o
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wrth any actual or proposed Remedtatton of any Hazardous Materrals at any' tlme ‘lo'cated in,
under, on or above the Mortgaged Property, whether or not such Remedratron 1s voluntary or

r tf‘ Envrronmental Laws (or permrts 1ssued pursuant to any Envrronmental Law) m connectlon wrth :
 the Mortgaged Property or operatrons thereon, rncludmg but not \‘hmrted to any farlure by Debtor,

rmposmon“ recordmg or ﬁlmg of any Envrronmental Lren encumbermg the Mortgaged Property,
© (vii) ¢ any admrmstratrve processes or proceedmgs or judrcral proceedmgs in any way c nnected"

: destructron of or loss of natural resources m any way connected with the Mortgaged Property,
" including but not limited'16costs #o nvestrgate and assess” suchinjury, 101 1

~(ix)any acts of Debtor, Lessee; anyiperson or entity affiliated with Debior or Lessee or any other

V'tenant or other user of the Mortgaged Property in arrangrng for drsposal or; treatment or

i fff extent covered by'i msurance, any personal mjury, wrongful death, or property damage‘ansrng
: under any statutory or common law or tort. law theory, mcludmg but not lrmrted to damages




(g) The obllgatrons of Debtor and the nghts and remedres of Mortgagee set forth in thxs' '

:;Sec'uon are independent  from those of Debtor. pursuant to ‘the: Environmental  Indemnity .
P ~‘:Agreement  Furthermore, the oblxganons of Debtor and rrghts and remedies of Mortgagee set
- forth. in this Section shall survive the termination, “expiration - and/or release of the Loan

* “Agreement the Environmental Indemmty Agreement, the Note and the other Loan Documents

~and/or the judicial or nonjudicial foreclosure of this Mortgage by Mortgagee or the dehvery ofa. '

- deed-in-lieu of foreclosure for the Premises by Debtor to Mortgagee; provided, however, the

e “indemnificationand hold harmless provisions of the preceding subsection 4.03(e) shall not apply to -
- any Release on or affectmg the Premises caused by the acts or omissions of any | person or entrty,

e other than Debtor or any Affiliate of Debtor which fir Jaty
”_release of tlns Mongage pursuant to Secnon 7 01 of thls Mortgage.

S Sectron 4, 04 Alteratrons and Improvements. Debtor shall not alter the extenor'
éstructural plumbing or elecirical elements‘of the Mortgaged Property in ahy manner without the
- consent of Mortgagee, which consent ‘shall not be unreasonably withheld or conditioned;
“provided, however, Debior may undertake: nonstructural alterations to ‘the: Mortgaged Property
~ costing less than $50,000 without Mortgagee s.consent. : If Mortgageels consent is required
_hereunder and Mongagee consents to the makmg of any such alterations, the same shall be made

S by Debtor at no expense to Mortgagee by a licensed contractor and. accordmg 4 »:plans and

specxficatlons reasonably approved by Mortgagee ‘and subject to such other. conditions -as

;”\';-"Mortgagee shall reasonably require. “Any work at any’time commenced on the Mortgaged
. Property shall be prosecuted diligently to completlon, shall be of good* ‘workmanship ’ and

: - materials and shall complyfully with all the terms of this Mortgage ‘Upon completion of any

o alterations or any Restoration, Debtor shall promptly provrde Mortgagee ‘with (i) evidence of full“jﬁj
*'payment to all laborers and materialmen contributing to_the alterations, (ii) 2 an architect’ S

- certificate certifying the alterations- 10 have been ‘completed in conformity with the plans and
spec;ﬁcatrons, (i) a cemﬁcate of occupancy (if the alterations are of such a nature as would

“ require the issuance of a certificate of occupancy) and (w) any other documents or information

$ reasonably requested by Mortgagee,* ‘

~ Sectxon 4 05. Taxes.g (a) i)ebtor shall do or cause to be done everything necessary to
5 'preserve the lien hereof without expense to Mortgagee, including, without limitation, paying and
~ discharging or causing to be paid and discharged, whether or fot payable directly by Debtor or
. subject to withholding at the source, unless Debtor shall contest the amount or validity thereof in
accordarnice with subsection (b), (i) all taxes, assessments, levnes, fees, water ‘and sewer, rents_and
- charges and all other governmental charges general, specral ordmary or extraordrnary, ‘and all
_ charges' for utility or communications services, which may at any time be assessed levied ‘or

 imposed upon Debtor, the Mortgaged Property, this Mortgage, the Obhgatxons or the Rents or
" which may arise in respect of the occupancy, use, possession or operatron thereof, (ii) all i mcome, ,
| excess profits, sales, gross receipts and other taxes, duties or rmposts, whether:similar or not in
" nature, assessed, levied or imposed by any Governmental Authority on Debtor, the Mortgaged

~ Property or the Rents, (iii) all lawful claims: and demands}of mechamcs, . aborers, matenalmen:
o ;and others Whlch 1f unpald ‘might create a lien on the Mort’ aged Pro erty, or on the Rents

o ,fm-zmsl o
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(b)  Debtor may, at its own expense, contest or cause to be contested (in the case of
any item involving more than $50,000.00, after prior written notice to Mortgagee), by
appropriate legal proceedings conducted in good faith and with due diligence, the amount or
validity or application, in whole or in part, of any item specified in subsection (a) or lien therefor,
provided that (i) such proceeding shall suspend the collection thereof from the Mortgaged
Property or any interest therein, (ii) neither the Mortgaged Property nor any interest therein
would be in any immediate danger of being sold, forfeited or lost by reason of such proceedings,
(iii) no Event of Default has occurred and is continuing, (iv) Debtor shall have deposited with
Mortgagee adequate reserves for the payment of the taxes, together with all interest and penalties
thereon, unless paid in full under protest, and (v) Debtor shall have furnished the security as may
be required in the proceeding or as may be required by Mortgagee to msure payment of any
contested taxes. ,

Section 4.06. Insuramnce.; (a) Debtor shall maintain jwith respect to the Mortgaged
Property, at its sole cost-and expense, the following types and amounts of insurance (which may
be included under a blafket insurance policyif all the cother terms, hereof, &re satisfied), in
addition to such other insurance.as Mortgagee may reasonably require from time to time:

@) Insurance against loss, damage or destruction by fire and other casualty,
including theft, vandalism and malicious mischief, flood (if the Premises are in a location
designated by the Federal Emergency Management Administration as a Special Flood
Hazard Area), earthquake (if the Premises are in an area subject to destructive earthquakes
within recorded history), boiler explosion (if there is any boiler upon the Premises), plate
glass breakage, sprinkler damage (if the Premises have a sprinkler system), all matters
covered by a standard extended coverage endorsement, all other matters covered by a
special coverage endorsement commonly known as an “all risk” endorsement and such
other risks as Mortgagee may reasonably require, insuring the Mortgaged Property for not
less than 100% of their full insurable replacement cost.

(i) Commercial general Tiability and property damage insurance; including a
products liability clause, covering Mortgagee, Franchise Finance and Debtor against bodily
injury liability, property damage liabitity and automobile bodily injury and property damage
liability, including without limitation any liability arising out of the ownership, maintenance,
repair, condition or operation of the Mortgaged Property or adjoining ways, streets or
sidewalks and, if applicable, insurance covering Mortgagee and Franchise Finance, against
liability arising from the sale of liquor, beer or wine on the Premises. Such insurance policy
or policies shall contain a broad form contractual liability endorsement under which the
insurer agrees to insure Debtor’s obligations under Section4.08 hereof to the extent
insurable, and a “severability of interest” clause or endorsement which precludes the insurer
from denying the claim of Debtor, Mortgagee or Franchise Finance because of the
negligence or other acts of the other, shall be in amounts of not less than $1,000,000.00 per
injury and occurrence with respect to any insured liability, whether for personal injury or
property damage, or such higher limits as Mortgagee may reasonably requlre from txme to
time, and shall be of form and substance satisfactory to Mortgagee. ‘
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O\ . State Worker s compensation insurance in the sta utorrly mandated llmrts,
employer s lrabrlrty msurance wrth irmrts not lese tharr $500 000 or such greater amount

;Provrde at_:ir_he ,ohcy‘hof i
substantrally modnﬁed ‘without at least this

’if‘k:vr,"»‘covertage shall not hmrt the lrabrlrty of Debtor for' 1ts’,,,acts or. omission. ‘
i Mortgage. All 1nsuranee polrcres (wrth the exceptron of worker s compensatron msurance to the”




‘%for all 1nsurance for penods of nct less than one year and shall provrde to Mortgagee certificates

o s Sectxon 4.07: Impound Account. Upon thc occurrence of an Event of Default under this
‘Iff{'j;Mortgage or.any other Loan Document,. Mortgagee may require; Debtor to pay to’ Mortgagee
f s sums whlch w111 provxde an ampound account (whlch shall not be deemecl a trust fund) for paymg_“

‘ ‘Indernnlﬁed Pames for, from and agalnst any and all Losses (excludmg Losses suffcred by an
'?’; lndemmﬁed Party arlslng out of thc gross neghgence or w1llful mlsconduct of such Indemmﬁed

: ’rany manner to, the Mortgaged Property, whether relatmg to: its. orrgmal desrgn o ,constructnon,
: “;ADA latent defects alteratlon mamtenance, use by Debtor or. any person thereon, supemsxon

ki‘“’«fflhrs Mortgage by Debtor ot its. ofﬁcers, emp
L understood and agreed that Debtor’s obhgatm“’ S und\
‘ earher termmauon of thns Mortgage for any. reaso ,




: 'T*Remamderman shall promptly send Mortgagee coptes of all correspondence,‘J;«documents or .
- notices sent or recelved by Debtor or Remaindérman relatmg to such Casualty.: Unless the Jessee

: _under the Permxtted Lease shall have. the sole right to do so pursuant to_the provrsrons thereof o
_and provided an }zvent of Default shall not have occurred and be’ contmumg ‘under the Loan =

: «'Documents, Debtor “or - Remamderman shall . ﬁle and prosecute on. : behalf of Mortgagee,‘

- Remamderman ‘and - Debtor any and all claims for. any. msurance proceeds, provided that
: ,Mortgagee shall have the right to mtervene and partlcxpate in proceedmgs relatmg thereto and
.+ neither Debtor nor : Remamderman shall have the right to settle, adjust or compromise any- ‘such
clalm ; 'wrthout rth" c nsent of the Mortgage ; whxch shall not be: ,unre sonably  withheld or

~An the event of any: Casualty whlle -a Permitted Lease is not in effect zDebtor,
o lwhether or not the insurance, proceeds, if any,on account of such Casualty shall be sufficient for the

e purpose, at its expense, shall jpromptly commence and complete the Restoratton. “The Net Insurance ;

Proceeds relatmg to any Casualty becurring while a Pertmtted Lease is notin effect shall be paxd t
. ?(1) Debtor, if the amount of such Net lnsurance Proceeds is less than $50 OOO and apphed by Debtorf

7‘:’@ progresses, to pay or rexmburse Debtor for the cost of the Restoratron upon wrltten request of
‘Debtor accompanied by evxdence, satisfactory to Mortgagee ‘that (v) the Restoration i is in full

-compliance with all apphcable laws,. regulations, restrictions and - requxrements - wi

governmental or pnvate, (w) the amount requested has been paxd oris then due and payable and i
roperly a part of such cost,’ (x) there Aare no mechanrcs or sumlar lrens for labor or matenals a

e iilessee under the Permitted Lease makmg a ‘Casualty Termination Paymentv ;Debtor'shall]“ayi‘

: tlns Mortgage and any other Loan Document :

Mortgagee on or before the date of such Casualty Termination Payment the,ennre tmpard pnncrpal :
 balance of the Note, all accrued and unpaid interest thereon and all other

e

th respect to the Mortg , ’d Pro j‘rty

o : Proceeds shall be‘ apphed in accordance with 1he terms of the Permitted Le

- or2mston
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(1v) In the event of any Casualty whrle a Permrtted Lease 1s in effect whrch does not

g result inthe lessee under the Permitted Lease making a Casualty Termination Payment, Debtor shall -
- not | terminate the Permitted Lease with respect to the Mortgaged Property without the prior wrrtten

_ . consent of Mortgagee, which consent may be withheld by Mortgagee in its ‘sole discretion. If (x)
. Debtor seeks to terminate the Permitted Lease with ‘respect to the Mortgaged Property, )

‘ ~Mortgagee, in 1ts sole drscretron, consents to such termination, and (z) the lessee under-the
. Permitted Lease does not elect to_continue the Permitted Lease with respect to the Mortgaged o
St Property as provrded therein, then Debtor shall, upon receipt of notice from such lessee that it has
ot elected 1o continue such:Permitted Lease
expiration of the time penod dunng which such ay elect to continue such Permitted Lease
- with respect to the Mortgaged Property (whrchever occurs first), pay to Mortgagee the entire unpard
‘prmcrpal balance of the Note, all accriied and unpaid-interest therean and all other sums due under
- the Note, this Mortgage and any other Loan Documents mcludmg, without lrmttatron the: Yreld
_Maintenance Payment, and, up0n such payment, Debtor shall be entitled fo receive and retain the
~* Net Insurance Proceeds.’ If (x) Debtor does not seek to termmate the Perrmtted Lease with respect
“ to the Mortgaged Property, (03% Mortgagee does not consent'ta"the) termination of the Permrtted
- Lease with respect to the Morigaged Property, or (z) Debtor termmates the Permitted Lease with
- espect to the Mortgaged Property with Mortgagee’s consent but the lessee under the Permitted
" Lease elects to continue the Permitted Lease with respect to the Mortgaged Property as provrded
b _therem, then the Net Insurance Proceeds shall be held and apphed in accordance w:th the provisions

oW Notwrthstandmg the foregomg, if at the time of a Casualty or at any tim thereaﬁer

iy an Event of Default shall ‘have occurred and shall be continuing under the Loan Documents and a

“Permitted Lease is not in effect, all Net Insurance Proceeds shall be paid to- Mortgagee, and v

- Mortgagee may retain and apply the Net Insurance Proceeds toward the Oblrgatrons whether or nof

e :then due and payable in such order, priority and proportrons as Mortgagee in its drscretron shall >

~ deem proper, or to cure such Event of Default, oz, in Mortgagee s discretion, Mortgagee may pay

~ such Net Insurance Proceeds in whole or in’ “part to Debtor to be- applred toward the cost of the

Restoration. If Mortgagee shall receive and retain ‘the Net: Insurance Proceeds, the lien of this

Mortgage shall be reduced.only by the amount recetved and retamed by Mortgagee and actually
! 7'{japplred by Mortgagee in reductron of the Obhgatrons

) (b) Emment Domazn (l) In the event of a takmg of all or 'any part of the Mortgaged
. Property for any publrc or quasi-public purpose by any lawful power or authorrty by exercise of the .

- right of condemnation or eminent domain or by agreement between Debor or Remamderman and
- those authorized to exercise such nght (“Taking”) or the. commencement of any proceedmgs
 negotiations which might result in a Taking, Debtor and Remainderman, upon obtaining knowledge

~ of such Taking, proceedings or negotiations, shall. promptly ‘give written ‘notice " thereof  to
.~ Mortgagee, generally describing the nature and extent of such Takmg, proceedmgs or negotiations

~ and including copies of any ‘documents or notices received i in ‘connection therewith. - Thereafter

* Debtor and Remainderman shall promptly send Mortgagee ¢ copies of all correspondence, documents
: or notrces sent or recerved by Debtor or Remamderman relatmg to such ’l‘ akmg, proceedmgs or
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e ;under the Loan Doeuments Debtor and Remamderman shall ﬁle and prosecute on behalf of o
" ‘Mortgagee, Remamderman and Debtor any and all claims for an award provrded that Mortgagee o
- shall have the right to intervene and participate in proceedmgs relatmg thereto (if such intervention - =
"~ . shall not be permrtted Debtor and Remainderman shall consult with Mortgagee, its attorneys and
. experts, and make all reasonable efforts to cooperate with Mortgagee in the prosecution or defense iy
~of such proceedmgs) and neither Remainderman nor Debtor shall have the right to settle, adjustor
' compromrse any such clarms without the consent of the Mortgagee, whrch shall not be unreasonably
~~withheld or delayed All awards and other payments on account of a Takmg shall be pard to

used in thrs Sectron 5 Ol'

e aaX) the term, “Matenal Taking” shall mean Taking of the whole of the
Mortgagcd Property; other than for temporary use, or a Takmg of any ‘of the Mortgaged r
“Property (other thanfor temporary ‘nse) which: wills (i) materrally ifhipair access to the
' Mortgaged Property ini Lessee’s reasonable Judgment (or.iffa Permitted Lease is not in
i ':[jeffect such determmatron shall be made in Debtor’s reasonable Judgment), (n) erther result’
- in the loss of 10%: or more of the parkmg spaces at the Mortgaged Property or the loss of
~ such parkmg spaces as would result in the Property being reasonably rncapabl of satrsfy
i r}_the parkmg egurrements" under Applrcable Regulations cither by the addmon
Bl ’ ; ' > or (iii) result in the permanent closure or removaliof such
- pomon of the 1mprovements located on the Mortgaged Property as 10 make uneconomical
~the continued use of the remainder of the Mortgaged Property as the Initial Permitted Use Or '
~ the Substitute Permrtted Use;

the term “TemporaryT ing”
o -'" : Mmgaged? : perty for a temporary 1153
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collection thereof, including, without limitation, attorneys’ fees and expenses (the “Net Award”),
shall be applied as follows:

(w)  While a Permitted Lease is in effect, the Net Award shail be applied as set
forth in Section 5.01(b)(iv), 5.01(b)(v) or 5.01(b)(vi), as applicable.

;;' ’ (x)  The Net Award on account of a Matenal Taking while a Permitted Lease
ok is not in effect shall be allocated as follows: - :

~(aa) - There shall be paid to the Mortgagee an amount up to ‘the sum of

the outstanding prineipal, including all sums advanced by Mortgagee hereunder,

and interest under th&rNote, all as_of the date ofi which such payment is made,

- such amount shall be applied first against alf sums‘advanced by Mortgagee under

this Mortgage, 1second, against the acerued but unpaidvinterest on the Note, and
third to the remaining-unpaid principal'amountof the Note:

© (bb) ‘Any rerrrainingibalancerfshall be paid to Debtor.

(y)  The Net Award on account of a Partial Taking while a Permitted Lease is
not in effect shall be held and allocated as follows: (i) toward the cost of the Restoration,
such portion to be held and applied as provided in Section 5.01(a)(ii) of this Mortgage;
. and (ii) the remaining balance, if any, shall be paid to Mortgagee and applied by
Mortgagee in reduction of the Obligations.

‘ (z)  The Net Award on account of a Temporary Taking while a Permitted
e Lease is not in effect shall be held by Mortgagee and applied to the payment of the
" monthly installments of combined interest and principal becoming due under the Note,

until such Temporary Taking is terminated and the Restoration, if any, has been
L completed; provided, however, that, if any portion of any such award or payment is made
by reason of any Casualty to the Mortgaged Property, such portion shall be held and
[ applied as provided in Section 5.01(a)(ii) hereof. The balance, if any, of such awards and
- payments shall be pard to Mortgagee and applied by Mortgagee m reductron of the
o Obligations.

(iv)  In the event of a Taking while a Permitted Lease is in’effect which results in the
lessee under the Permitted Lease making a Condemnation Termination Payment, Debtor shall pay
Mortgagee on or before the date of such Condemnation Termination Payment the entire unpaid
principal balance of the Note, all accrued and unpaid interest thereon and all other sums due under
the Note, this Mortgage and any other Loan Documents, and, upon such payment, Mortgagee shall
cause the lien of this Mortgage to be released from the Mortgaged Property and the Net Award shall
be applied in accordance with the terms of the Permitted Lease. ~

(v)  In the event of a Taking while a Permitted Lease is in effect which is not a
Temporary Taking and does not result in the lessee under the Permitted Lease making a
Condemnation Termination Payment, Debtor shall not terminate the Permitted Lease with respect to
the Mortgaged Property without the prior written consent of Mortgagee, which consent may be
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withheld by Mortgagee in its sole discretion. If (x) Debtor seeks to terminate the Permitted Lease
with respect to the Mortgaged Property, (y) Mortgagee, in its sole discretion, consents to such
termination, and (z) the lessee under the Permitted Lease does not elect to continue the Permitted
Lease with respect to the Mortgaged Property as provided therein, then Debtor shall, upon receipt of
notice from such lessee that it has elected not to continue such Permitted Lease with respect to the
N Mortgaged Property or the expiration of the time period during which such lessee may elect to
o continue such Permitted Lease (whichever occurs first), pay to Mortgagee the entire unpaid
2 principal balance of the Note, all accrued and unpaid interest thereon and all other sums due under
T the Note, this Mortgage and any other Loan Documents, and, upon such payment, Debtor shall be = . .
o ' entitled to receive and retain the Net Award. If (x) Debtor does not seek to terminate the Permitted
Lease with respect to the Mortgaged Property, (y) Mortgagee doesaot consent to the termination of
the Permitted Lease with respect to the Mortgaged Property, or'(z) Debtor terminates the Permitted
Lease with respect to the Mortgaged Property with Mortgagee’s consent but the lessee under the
Permitted Lease elects to continue the Permitted Lease as provided therein, then the Net Award

5 shall be held and applicd.in .accordance with the provisions of the Permitted Lease; provided,
R "~ however, the portion of the Net’Award remaining after such apphcatxon shall be ‘paid to Mortgagee
I and applied by Mortgagee in reductlon of the Obhganons

(vi). In the event of a Temporary Taking while a Permitted Lease is in effect, the Net

= Award on account of such Temporary Taking shall be paid to the lessee under the Permitted Lease

§: to the extent required by the Permitted Lease and the balance, if any, of such Net Award shall be
i paid to Mortgagee and applied by Mortgagee in reducuon of the Obligations.

4 (vu) Notwnthstandmg the foregoing, if at the time of any Taking or at any time thereafter
' an Event of Default shall have occurred and shall be continuing under the Loan Documents and the
Permitted Lease is not in effect, Mortgagee is hereby authorized and empowered, in the name and
on behalf of Debtor and otherwise, to file and prosecute Debtor’s claim, if any, for an award on
account of any Taking and to collect such award and apply the Net Award toward the Obligations
whether or not then due and payable, in such order, priority and proportions as Mortgagee in its
discretion shall deem proper, or to cure such Event of Default, or, in Mortgagee’s discretion,
‘Mortgagee may pay the Net Award in whole or in part to Debtor to be applied toward the cost of the
Restoration. If Mortgagee shall receive and retain the Net Award, the lien of this Mortgage shall be
*' reduced only by the amount received and retained by Morigagee and actually applied by Mortgagee
;e in reduction of the Obligations.

: Section 5.02. Conveyance in Anticipation of Condemnation, Granting of Easements,
P Ete. If no Event of Default shall have occurred and be continuing, Debtor and Remainderman
may, from time to time with respect to its interest in the Mortgaged Property, and with
Mortgagee’s prior written consent, (i) sell, assign, convey or otherwise transfer any interest
therein to any person legally empowered to take such interest under the power of eminent
domain, (ii) grant easements and other rights in the nature of easements, (iii) release existing
easements or other rights in the nature of easements which are for the benefit of the Mortgaged
Property, (iv) dedicate or transfer unimproved portions of the Mortgaged Property for road,
highway or other public purposes, (v) execute petitions to have the Mortgaged Property annexed

RN A o7 B i SR LY 3 SRS i e

01-274251.01

FFCA No. 8001-1399
Contract No. 5818 “
Unit No. 369

Hammond, IN 31




to any municipal corporation or utility district, and (vi) execute and deliver to any person any
instrument appropriate to confirm or effect such grants, releases, dedications and transfers.

Section 5.03. Mortgagee’s Power. At any time, or from time to time, without liability
therefor, Mortgagee, without affecting the personal liability of any person for payment of the
Obligations or the effect of this Mortgage upon the remainder of said Mortgaged Property, may
from time to time without notice (i) release any part of said Mortgaged Property, (ii) consent in
writing to the making of any map or plat thereof, (iii) join in granting any easement thereon,
(iv) join in any extension agreement or any agreement subordinating the lien or charge hereof,
(v) release any person so liable, Gvi)extend the maturity oralter any of the terms of any
Obligations, (vii) grant other indulgences, (viii) take or release ‘any other or additional security
for any Obligations, (ix) make, compositions or other_arrangements with debtors in relation
thereto, or (x) advance additional'funds to protect the' security hereofior to pay or discharge the
Obligations in the event Debtor or Remainderman fails to do so, and all amounts so advanced
shall be secured hereby and shall-be'due and payable'upon demand by Mortgagee.

Section 5.04. Termination of Lease in Connection with a Rejectable Substitution Offer.
In the event Lessee makes a Rejectable Substitution Offer pursuant to the Permitted Lease, Debtor
shall not reject such offer without the prior written consent of Mortgagee; provided, however, if
Debtor notifies Mortgagee that Lessee has made a Rejectable Substitution Offer and Debtor wishes
to reject such Rejectable Substitution Offer, and Debtor either:

(x) deposits with an escrow agent satisfactory to Mortgagee an amount sufficient to
pay the entire unpaid principal balance of the Note, all accrued and unpaid interest thereon
and all other sums then due under the Note, this Mortgage and any other Loan Documents,
including, without limitation, the Yield Maintenance Payment (the “Rejectable Substltutlon
Payment”), or

(y) pays Mortgagee such Rejectable Substitution Payment,

Mortgagee shall thereupon provide such- written consent. If Debtor deposits the Rejectable
Substitution Payment with an escrow agent as contemplated by the preceding subitem (x), such
Rejectable Substitution Payment shall be paid by such escrow agent to Mortgagee on the date on
which Mortgagee provides such written consent, Upon Mortgagee’s receipt of the Rejectable
Substitution Payment, Mortgagee shall cause the lien of this Mortgage to be released from the
Mortgaged Property. If the Rejectable Substitution Offer is accepted or deemed accepted as
contemplated by the Permitted Lease, then Mortgagee agrees to reasonably cooperate in connection
with the closing of such substitution, including, without limitation, releasing the lien of this
Mortgage simultaneously with the granting of a mortgage on the Substitute Premises (as defined in
the Loan Agreement) as contemplated by Section 17 of the Loan Agreement.

Section 5.05. Termination of Lease in Connection with an Economic Termination
Payment. In the event that the lessee under the Permitted Lease has elected to make an Economic
Termination Payment with respect to the Mortgaged Property, Debtor shall pay Mortgagee on or
before the date of such Economic Termination Payment the entire unpaid principal balance of the
Note, all accrued and unpaid interest thereon and all other sums due under the Note, this Mortgage

01-274251.01

FFCA No, 8001-1399

Contract No, 5818

Unit No. 369

Hammond, IN 32

R N o B R




O STV T Rl
d 3

e iy

and any other Loan Documents with respect to the Mortgaged Property, including, without
limitation, the Yield Maintenance Payment, and, upon such payment, Mortgagee shall cause the lien
of this Mortgage to be released from the Mortgaged Property.

ARTICLE VI
'EVENTS OF DEFAULT AND REMEDIES

Section 6.01. Events of Default, Each of the following shall be an event of default under
this Mortgage (each an “Event of Default”):

@ If any representation or warranty-of Debtor.or Remainderman set forth in
any of the Loan Documents is false in any material respect as of the date hereof or if Debtor
or Remainderman rendérs any false statement or account.

(i) If eny principal; interest.or gther/monetary, sum due under the Note, any -
Additional Note, this Mortgage or any other Loan Document i§ not paid within five
Business Days from the date when due; provided, howevet, notwithstanding the occurrence
of such an Event of Default, Mortgagee shall not be entitled to exercise its rights and
remedies set forth in Section 6.02 below or otherwise under any of the Loan Documents
unless and until Mortgagee shall have given Debtor notice thereof and a period of six
Business Days from the delxvery of such notice shall have elapsed without such Event of
Default being cured.

(iii)  If Debtor, at any time a Permitted Lease is not in effect, fails to pay, prior to
delmquency, any taxes, assessments or other charges, the failure of which to pay will result
in the imposition of a lien against the Mortgaged Property pursuant to Apphcable
Regulations and such failure continues for ten (10) days after Mortgagee shall have given
Debtor notice of such failure, unless siich failure is a result of Debtor contesting such taxes,
assessments or other charges in accordance with the provisions of Section 4.05(b).

(iv)  If Debtor or Remainderman becomes insolvent within the meaning of the
Code, files or notifies Mortgagee that it intendsto file a petition under the Code, initiates a
proceeding under any similar Jaw or ‘statute relating to bankrupicy, insolvency,
reorganization, winding up or adjustment of debts (collectively, hereinafier, an “Action”),
becomes the subject of either a petition under the Code or an Action which is not dissolved
within 90 days after filing, or is not generally paying its debts as the same become due.

(v)  If Debtor or Remainderman fails to observe or perform any of the covenants,
conditions, or obligations of this Mortgage, provided, however, if any such failure does not
involve the payment of any principal, interest or other monetary sum due under the Note, is
not willful or intentional, does not place any rights or interest in collateral of Mortgagee in
immediate jeopardy, and is within the reasonable power of Debtor or Remainderman to
promptly cure after receipt of notice thereof, all as determined by Mortgagee in its
reasonable discretion, then such failure shall not constitute an Event of Default hereunder,
unless otherwise expressly provided herein, unless and until Mortgagee shall have given
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Debtor notice thereof and a period of 30 days shall have elapsed, during which period
Debtor may correct or cure such failure, upon failure of which an Event of Default shall be
deemed to have occurred hereunder without further notice or demand of any kind being
~required. If such failure cannot reasonably be cured within such 30-day period, as
determined by Mortgagee in its reasonable discretion, and Debtor or Remainderman is
diligently pursuing a cure of such failure, then Debtor and Remainderman shall have a
reasonable period to cure such failure beyond such 30-day period, which shall in no event
exceed 210 days after receiving notice of the failure from Mortgagee. If Debtor shall fail to
_correct.or cure such failure within such 210-day period, an Event of Default shall be deemed
to have occurred hereunder without further notice or demand of any kind being required.

(vi) If there is 4 “Event.of.Default’or @ bieach or default, aﬁer the passage of
all applicable notice and cure or grace penods, under any other Loan Document. :

(vn) If there is an “Event of Default” ora breach or'default, after the passage of '
~all applicablefotice and cure or grace: periods, under,the-Permitfed Lease; provided,

however, with respect to each such Event of Default occurring pursuant to Section 23.A(ii)
of the Permitted Lease, Mortgagee shall not be-entitled to exercise its rights and remedies set
forth in Section 6.02 below or otherwise under any of the Loan Documents as a result of
such Event of Default unless and until Mortgagee shall have given Lessor and Lessee
written notice thereof and a period of six Business Days from the delivery of such written
notice shall have elapsed without such Event of Default being cured. |

(viii) If a final, nonappealable judgment is rendered by a court against Debtor
which has a material adverse effect on the ability to conduct business at the Mortgaged
Property for its intended use, or which does not have a material adverse effect on the ability
to conduct business at the Mortgaged Property for its intended use but which is in the
amount of $25,000 or more, and in either event is not discharged or provnsxon made for such
discharge within 60 days from the date of entry thereof. :

Section 6.02. Remedies. Upon the occurrence and during the continuance of an Event of
Default subject to the limitations set forth in Sections 6.01, 6.10 and 6.11, Mortgagee may
declare all or any part of the Obligations to be due and payable, and the same shall thereupon
become due and payable without any presentment, demand, protest or notice (including notice of
intent to accelerate and notice of acceleration) of any kind except as otherwise expressly
provided herein. Furthermore, subject to Sections 6.01, 6.10 and 6.11, upon the oceurrence of an
Event of Default and unless theretofore cured, Mortgagee may:

) Either in person or by agent, with or without bringing any action or
proceeding, or by a receiver appointed by a court, and without regard to the adequacy of its
security, enter upon and take possession of the Mortgaged Property or any part thereof and
do any acts which it deems necessary or desirable to preserve the value, marketability or
rentability of the Mortgaged Property, or part thereof or interest therein, increase the income
therefrom or protect the security hereof and, with or without taking possession of the
Mortgaged Property, take any action described herein, sue for or otherwise collect the Rents,
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including those past due and unpaid, and apply the same, less costs and expenses of

operation and collection including reasonable attorneys’ fees, upon any Obligations, all in

= such order as Mortgagee may determine. The entering upon and taking possession of the

b Mortgaged Property, the taking of any action described herein, the collection of such Rents,

' and the application thereof as aforesaid, shall not cure or waive any Event of Default or

" notice of default or invalidate any act done in response to such Event of Default or pursuant
to such notice of default and, notwithstanding the continuance in possession of the
Mortgaged Property or the collection, receipt and application of Rents, Mortgagee shall be
entitled to exercise every right provided for in any of the Loan Documents or by law upon
any Event of Default, including the right to exercise the power of sale herein conferred;

(i)  Commence an action to foreclose this Mortgage in a single parcel or in
several parcels, appoint a receiver, speciﬁcally enforce any of the covenants hereof or sell
Debtor’s and Remainderman'sinteréstsin the Mortgaged Property pursuant to the power of
sale herem conferred : :

(ii1) Exercnse anyjy or, all of the remedxes avallable to.a secured pany under the
Uniform Commercial Code as adopted in the State (“UCC”), including, without limitation:

S (1)  Either personally or by means of a court appointed receiver,
commissioner or other officer, take possession of all or any of the Personal
Property and exclude therefrom Debtor and/or Remainderman and all -others
claiming under Debtor and/or Remainderman, and thereafter hold, store, use,
operate, manage, maintain and control, make repairs, replacements, alterations,
additions and improvements to and exercise all rights and powers of Debtor
-and/or Remainderman’s in respect of the Personal Property or any part thereof. In
the event Mortgagee demands or attempts to take possession of the Personal
Property in the exercise of any rights under any of the Loan Documents; Debtor
and Remainderman promise and agree to promptly turn over and dehver complete
possession thereof to Mortgagee , '

(2) - Without notice to or demand upon Debtor or Remainderman, make
such payments and do such acts as Mortgagee may deem necessary to protect its
security interest in the Personal Property, including, without limitation, paying,
purchasing, contesting or compromising any encumbrance, charge or lien which is

“prior to of superior to the security intérest granted hereunder and, in exercising
any such powers o authorlty, to pay all expenses mcurred in connectlon
therewith; £ :

(3)  Require Debtor and Remainderman to assemble ‘the Personal -
Property or any portion thereof, at the Premises, and promptly to deliver such
Personal Property to Mortgagee, or an agent or representative designated by it.
Mortgagee, and its agents and representatives, shall have the right to enter upon
‘any or all of Debtor’s or Remainderman’s premises and property to exercise
Mortgagee’s rights hereunder; : - .
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(4)  Sell, lease or otherwise dispose of the Personal Property at public
sale, with or without having the Personal Property at the place of sale, and upon
such terms and in such manner as Mortgagee may determine. Mortgagee may be
a purchaser at any such sale;

(5)  Unless the Personal Property is perishable or threatens to decline
speedily in value or is of a type customarily sold on a recognized market,
Mortgagee shall give Debtor at least 10 days’ prior written notice of the time and
place of any public sale of the Personal Property or other intended disposition

“ thereof. Such notice may be delivéred to Debtor at the “address set forth at the
beginning of this Mortgage and shall be deemed to be given as provided herein;
. and

(6) TJAny sale made pursuant to the provisions(of this subsection shall -
be deemed to~have been a public sale conducted in-a commercially reasonable
~.manner if held contemporaneously; with the ;sale .of all-or.a portion of the other -
Mortgaged Property under power of sale as provided herein upon giving the same
notice with respect to the sale ‘of the Personal Property hereunder as is required
for such sale of the other Mortgaged Property under power of sale, and such sale
shall be deemed to be pursuant to a security agreement covermg both real and
personal property under the UCC.

(iv) . Apply any sums then deposited in the impound account described in
Section 4.07 toward payment of the taxes, assessment and insurance premiums for the

Mortgagee may determine in its sole discretion; and

(v) " If held by Mortgagee, surrender the insurance policies maintained pursuant
to Section 4.06, collect the unearned insurance premiums and apply such sums asa credit on
the Obligations in such priority and proportion as Mortgagee in its sole discretion shall deem
proper, and in connection therewith, Debtor and Remainderman hereby appoint Mortgagee
as agent and attorney-in-fact (which is coupled with an interest and is therefore irrevocable)
for Mortgagee to collect such insurance premiums.

Upon the occurrence and continuance of an Event of Default, Mortgagee shéll have the
right to foreclose the lien hereof for such Obligations or part thereof, in accordance with the
terms hereof. In any suit to foreclose the lien hereof or enforce any other remedy of Mortgagee

€ under this Mortgage or the Note, there shall be allowed and included as additional indebtedness

in the decree for sale or other judgment or decree all reasonable expenditures and expenses
which may be paid or incurred by or on behalf of Mortgagee for attorneys' fees, appraiser's fees,
outlays for documentary and expert evidence, stenographers’ charges, publication costs, and
costs (which may be estimated as to items to be expended after entry of the decree) of procuring
all such abstracts of title, title searches and examinations, title insurance policies, and similar -
data and assurances with respect to title as Mortgagee may deem reasonably necessary either to
prosecute such suit or to evidence to bidders at any sale which may be had pursuant to such
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decree the true condition of the mle to or the value of the Mortgaged Property.- All reasonable
expendltf es and expenses of the nature in this paragraph mentioned, and such expenses and fees

- as may be incurred in the protecnon of the Mortgaged Property and the mamtenance of the lien
f this Mortgage,’ mcludmg the fees of any attorney employed: by Mortgagee in any lmgatxon or
prOCeedmg affecting this Mortgage, the Note or the Mortgaged Property, mcludmg probate and.
bankruptcy proceedmgs, orin preparatlons for the commencement or defense of any proceedmg
or threatened suit or. proceeding, shall be;, 1mmed1ately due and payable‘ Debtor, thh mterest

Mortgage, The
Mortgaged Property at the tlme and place of sale’ ﬁxed by, it,’ either as a whole, or. in
parate | lots or _areels ot items as Mortgagee shall deem expedlent and in such order as
ine; at pubhc auctxon 1o the hxghest bldder for. cash in lawful money of th

deed or deeds conveymg the property s0 sold : wlthout any
or 1mp11ed - The recitals in such deed of any matters or facts shall Abe eonclusxve proof of

Remainderman or Mortgage may‘purchase at such Sale. i
the real p operty | but also the Perso

Property Mortgagee shall not be requlred 10 take possession of rvanyi‘ part of ‘the
Moﬁgaged Property. or to. have any of the Personal Property present" t any sale o 'the\
Mortgaged PrOperty ”*Mortgagee may appomt 0 delegate any one

agent to perform any act-or acts necessary or. mcxdent to any sal fheld_,b ;‘Mortg "ee,

opinion of Mortgagee, S“Ch sale Sha“ ot ¢xhaust,ih¢/\i> V
it sale or sales to be ade he under.

(n) second to the payment of the Obligations (mclude, without hmxtat i" :
: ¢, the Additional Notés and.
the amounts due ,.and owmg to Mortgagee under this Mortgage) in‘such manner and order.

— % ird, the remain all b¢ paid to Debt




shall be ; ﬂ'mpowered (a) to. take possessmn of the Mortgaged Propert\ AN anybusxnesées'
‘\ﬁ'conducted‘ by Debtor or Remamderman thereop and any bus;n 216
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Mortgagee’s right to realize upon or enforce any other security now or hereafter held by
Mortgagee, it being agreed that Mortgagee shall be entitled to enforce this Mortgage and any
other security now or hereafter held by Mortgagee in such order and manner as it may in its

. absolute discretion determine. No remedy herein conferred upon or reserved to Mortgagee is

intended to be exclusive of any other remedy given hereunder or now or hereafter existing at law
or in equity or by statute. Every power or remedy given by any of the Loan Documents to
Mortgagee, or to which Mortgagee may be otherwise entitled, may be exercised, concurrently or
independently, from time to time and as often as may be deemed expedient by Mongagee
Mortgagee may pursue inconsistent remedies.

The acceptance by Mortgagee of any sum after the same is due shall not constitute a
waiver of the right either to require prompt payment, when due, of all other sums hereby secured
or to declare a subsequent Event.of Default as herein provided. The acceptance by Mortgagee of
any sum in an amount less than'the sum then due shall be deemed an acceptance on account only
and upon condition that it shall not constitute a waiver of the obligation of Debtor to pay the
Section 6.01(ii) shall be an Eventof Default, notwithstanding such acceptance of such amount on
account, as aforesaid. Mortgagee shall be, at all times thereafter and until the entire sum then
due shall have been paid, and notwithstanding the acceptance by Mortgagee thereafter of further
sums on account, or otherwise, entitled to exercise all rights in this instrument conferred upon it,
and the right to proceed with a sale under any notice of default, or an election to sell, or the right
to exercise any other rights or remedies hereunder, shall in no way be impaired, whether any of

- such amounts are received prior or subsequent to such proceeding, election or exercise. Consent

by Mortgagee to any action or inaction of Debtor or Remainderman which is subject to consent
or approval of Mortgagee hercunder shall not be deemed a waiver of the nght to requnre such
consent or approval to future or successive actions or inactions.

Section 6.05. Possession of Morigaged Property... In the event of a trustee’s sale or
foreclosure sale hereunder and after the time of such sale, Debtor or Remainderman occupies the
portion of the Mortgaged Property so sold, or any part thereof, Debtor and/or Remainderman
shall immediately become the tenant of the purchaser at such sale, which tenancy shall be a
tenancy from day to day, terminable at the will of either tenant or landlord, at a reasonable rental
per day based upon the value of the portion of the Mortgaged Property so occupied, such rental
to be due and payable daily to the purchaser. An action of unlawful detainer shall lig if the
tenant holds over afier a demand in writing for possession of such Morigaged Property; and this
Mortgage and a trustee’s or sheriff’s deed shall constitute a lease and agreement under which the
tenant’s possession arose and continued. Nothing contained in this Mortgage shall be construed
to constitute Mortgagee as a “mortgagee in possession” in the absence of its taking actual
possession of the Mortgaged Property pursuant to the powers granted herein,

Section 6.06. Waiver of Rights. Debtor and Remainderman waives the benefit of all
laws now existing or that hereafter may be enacted (i) providing for any appraisement before sale
of any portion of the Mortgaged Property, or (ii)in any way extending the time for the
enforcement of the collection of the Obligations or creating or extending a period of redemption’
from any sale made in collecting the Obligations. Debtor and Remainderman agree that neither
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Remainderman nor Debtor will at any time insist upon, plea, claim or take the benefit or

advantage of any law now or hereafter in force providing for any appraisement, valuation, stay,

extension, redemption or homestead exemption, and Debtor and Remainderman, for Debtor,

Remainderman, Debtor’s and Remainderman’s representatives, successors and assigns, and for

any and all persons ever claiming any interest in the Mortgaged Property, hereby waives and

releases all rights of redemption, valuation, appraisement, stay of execution, homestead

exemption, notice of election to mature or declare due the whole of the Obligations and

marshaling in the event of foreclosure of the liens hereby created. If any law referred to in this

Section and now in force, of which Debtor, Remainderman, Debtor’s and Remainderman’s heirs,”
devisees, representatives, successors and assigns or other person might take advantage despite
this Section, shall hereafter be repealed or cease to be in force, such law shall not thereafter be
deemed to preclude the application of this'Section.” Debtor and Remainderman expressly waive
and relinquish any and all rights, remedies and defenses that Debtor or Remainderman may have
or be able to assert by reason of the'laws of theState pertaining to ‘the rights, remedies and
defenses of sureties.

- Section 6.07. Relief From Stay: In the event that IDebtor commences a case under the
Code or is the subject of an involuntary case that results in an order for relief under the Code,
subject to court approval, Mortgagee shall thereupon be entitled and Debtor and Remainderman
irrevocably consent to relief from any stay imposed by Section 362 of the Code on or against the
exercise of the rights and remedies otherwise available to Mortgagee as provided in the Loan
Documents and Debtor and Remainderman hereby irrevocably waive their rights to object to
such relief, In the event Debtor or Remainderman shall commence a case under the Code or is
the subject of an involuntary case that results in an order for relief under the Code, Debtor hereby
agree that no injunctive relief against Mortgagee shall be sought under Section 105 or other
provisions of the Code by Debtor or Remainderman or other person or entity claiming through
Debtor or Remainderman, nor shall any extension be sought of the stay provided by Section 362
of the Code,

. Section 6.08.  Cash Collateral. - Debtor and Remainderman hereby acknowledge and
agree that in the event that Debtor or Remainderman commences a case under the Code or is the
subject of an involuntary case that results in an-order for relief under the Code: (i) that all of the
Rents are, and shall for purposes be deemed to be, “proceeds, product, offspring, rents, or
profits” of the Premises covered by the lien of this Mortgage, as such quoted terms are used in
Section 552(b) of the Code; (ii) that in no event shall Debtor or Remainderman assert, claim or
contend that any portion of the Rents are, or should be deemed to be, “accounts” or “accounts
receivable” within the meaning of the Code and/or applicable state law; (iii) that the Rents are
and shall be deemed to be in any such bankruptcy proceeding “cash collateral” of Mortgagee as
that term is defined in Section 363 of the Code; and (iv) that Mortgagee has valid, effective,
perfected, enforceable and “choate” rights in and to the Rents without any further action required -
on the part of Mortgagee to enforce or perfect its rights in and to such cash collateral, including,
without limitation, providing notice to Debtor or Remainderman under Section 546(b) of the
Code. o . SRS SRR . .
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Section 6,09, Assignment of Rents and Leases. (a) Debtor and Remainderman (with
respect to any Leases for which Remainderman may in the future have an interest as lessor)
hereby assign, transfer, convey and set over to Mortgagee, subject to the terms of this Section
6.09, all of Debtor’s and Remainderman’s estate, right, title and interest in, to and under (x) the
Initial Permitted Lease, and (y) any and all other Leases, together with (i) all rents, income,
profits, purchase prices, insurance proceeds, condemnation awards, funds deposited by Lessee or
by any sublessee to pay costs of construction, restoration or repair, and any other awards and
settlements arising from the Initial Permitted Lease and such other Leases, including, without

. limitation, -all Base Annual Rental, Additional Rental, Casualty Termination -Payments,

Condemnation Termination Payments, Economic Termination Payments, Prepayment Charges
and Letter of Credit proceeds, (ii) theyrights to sue for, collect and receive such rents, income and
profits, insurance proceeds, condemnation-awards and any other awards or settlements, (iii) all
amendments, supplements,unodifications, renewals -and-extensions g¢hereof now existing or
hereafter made, (iv) the right to amend, supplement, modify, waive, extend, renew or cancel the

_ Initial Permitted Lease-and such other Leases, and (v) any and all guaraniees of any lessee's
obligations under the Initial Permitted Lease and any other Lease, including, without limitation,

the Lease Guaranty, (vi) the rights of Debtor 'to collect, receive, thold and apply all bonds and
security in all of said Leases provided to be furnished to Debtor thereunder, (vii) the rights of
Debtor to enforce any and all of the agreements, terms, covenants and conditions in all of the
Leases and to give notices, consents, releases and waivers thereunder, (viii) the right to make all
waivers and agreements, (ix) the right to give all notices, consents, releases and other
instruments, (x) the right to give all notices of default and to take all action upon the happening
of a default under the Initial Permitted Lease, including the commencement, conduct and
consummation of proceedings as shall be permitted under any provision of the Initial Permitted
Lease, or by law or in equity, subject to the cure rights contained in Sections 6.01, 6.10 and 6.11
of this Mortgage, (xi) the right to receive all notices sent to Debtor, as lessor under the Initial
Permitted Lease, and (xii) the right to do any and all other things whatsoever Wthh Debtor or
any lessor is or may be entltled to do under the Initial Permitted Lease. ‘

In the event a court of competent jurisdiction construes the assignment of the Rents set
forth in this Section 6. 09 to be collateral that secures the Obligations rather than an' absolute
assignment, the assignment shall constitute an assignment of rents as set forth in IC 32-1-2-16.3
and thereby creates a security interest in the Rents'that will be perfected upon the recordmg of
this Mortgage.

The foregoing assighment is a present and irrevocable assignment and not an assignment
for additional security only. However, in no event shall thrs reference drmmxsh alter, 1mpa1r, or
affect any other nghts or remedies of Mortgagee.

Notwithstanding the foregoing assignment:

(A) So long as (i) no Event of Default shall have occurred and be continuing, or
(i) if an Event of Default shall have occurred and be continuing which was caused by a
Lease Default and Debtor is performing its obligations under Section 6.11 of this
Mortgage, Debtor exclusively shall have the right to (a) -exercise the rights of the
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“Lessor” pursuant to Sections 17, 18 and 21 of the Initial Permitted Lease with respect to
repairs, restorations and alterations which do not have a Material Effect, Section 12 of the
Initial Permitted Lease relating to insurance and Section 26 relating to assignment and
subletting and (b) enter into easements, restrictive covenants and other encumbrances
with respect to the Mortgaged Property which do not have a Material Effect.

(B)  So long as (i) no Event of Default shall have occurred and be continuing,
or (ii) if an Event of Default shall have occurred and be continuing which was caused by

‘a Lease Default and Debtor is performing its obligations under Section 6.11 of this -

Mortgage, and except as otherwise expressly set forth herein (including, - without
limitation, Section 3.05 hergef) or-in the Initial Permitted Lease, the Lease Guaranty or
any other Lease, Debtor, with the prior written consent’of Mortgagee (which consent
shall not be unreasonably withheld, conditioned or delayed),.acting on its initiative or at
the request of Mortgagee, in any event shall have the right'to exercise any election or
option or to makegany degision or determination or to give any notlce, consent, waiver or
approval or to take any other action as the lessor under or in respect of the Initial
Permitted Lease, the Lease Guaranty or‘any ‘other Lease) and Mortgagee shall not have
such rights. : : L :

(C) - So long as (i) no Event of Default shall have occurred and be continuing,
or (ii) if an Event of Default shall have occurred and be continuing which was caused by
a Lease Default and Debtor is performing its obligations under Section 6.11 of this
Mortgage, Debtor shall retain, to the exclusion of Mortgagee, but subject to the
conditions precedent to a substitution set forth in Section 17 of the Loan Agreement, the
right (I) to accept or reject any Rejectable Substitution Offer, (II) to take any action with
respect to purchase options and/or renewal options under the Initial Permitted Lease, and
(111) to select accountants, engineers, counsel or appraisals required in connection with
the Initial Permitted Lease, the Lease Guaranty or any other Lease.

(D)  During the continuance of any Event of Default caused solely by a Lease
Default (and only during such period as all payments due under the Note are being paid
in full), Debtor shall have the right, on a nonexclusive basis with Mortgagee (but subject
to Sections 6.10 and 6.11), (i) to enforce any covenant or obligation (including
obligations in respect of the payment of Rents) of Lessee under the Initial Permitted
Lease or any other Lease or of Guarantor under the Lease Guaranty, (ii) to declare the
Initial Permitted Lease, the Lease Guaranty or any other Lease in default although no
remedies may be exercised thereunder by Debtor without the prior written consent thereto
of Mortgagee (not to be unreasonably withheld, conditioned or delayed), and (iii) subject
to the applicable provisions of clauses (A), (B) and (C) above, to give or receive any
notice, consent, opinion, document, information, estoppel certificate, waiver, approval or
make any determination under the Initial Permmed Lease, the Lease Guaranty orany
other Lease. : -

(E)  Notwithstanding the foregoing clauses (A)‘ through V(D); during "ihe :
continuance of any Event of Default caused solely by a Lease Default (during which .

01-274251.01

FFCA No. 8001-1399

Contract No. 5818

Unit No. 369

Hammond, IN . 42




period the payments due under the Note are delinquent), Mortgagee shall be entitled to
exclusively exercise all rights of Debtor relating to the Initial Permitted Lease and the
Lease Guaranty.

(F)  Notwithstanding the foregoing clauses (A) through (E), but subject to

clause (G), during the continuance of any Event of Default not caused by a Lease

- Default, Mortgagee shall be entitled to exclusively exercise all rights of Debtor relating to
the Initial Permitted Lease, the Lease Guaranty and the other Leases.

(G)  Notwithstanding the foregoing clauses (E).and (F), Debtor shall at all
times retain the right, on a nenexclusive basis with Mortgagee; to (i) receive from Lessee
any notices, certificates or other reports which Lessee shall provide pursuant to the Initial
Permitted Lease, (i) make.any inspection of the Mortgaged Property permitted under the
Initial Permitted Lease, and (iil) give any notice of'default for nonpayment of Base
Annual Rental oz Additional Rental. )

Subject to the provisions of ‘the ‘preceding subxtems (A) through (G), Mortgagee and
Debtor shall have the rights to (a) request and receive estoppel certificates and financial
information pursuant to Sections 25 and 31 of the Initial Permitted Lease, (b) enforce Lessee's
obligations under the Initial Permitted Lease (provided that such enforcement will not cause a
termination of either thereof or include the exercise of remedies under the Initial Permitted Lease
without the consent of Mortgagee), (¢) give notices under the Initial Permitted Lease (provided
that no such notices shall waive any provisions of the Initial Permitted Lease, or terminate or
otherwise modify the Initial Permitted Lease), and (d) receive all notices given under the Initial
Permitted Lease; provided, further, however, that, subject to the foregoing provisions of clauses
(A) through (G), Mortgagee shall have and hereby retains the exclusive right to exercise any and
all remedies of the Lessor under the Initial Permitted Lease during the continuance of an Event
of Default and provided, further, however, that neither Debtor nor Mortgagee without the prior
written consent of the other party may waive any event which, with notice or passage of time or
both would constitute an Event of Default under the Initial Penmtted Lease.

(b) Subject to the terms of this Section 6.09 and Section 6.1 1, Debtor and Remainderman
each irrevocably appoint Mortgagee their true and lawful attorney-in-fact, at the option of -
Mortgagee, at any time and from time to time upon the occurrence and during the continuance of
an Event of Default, to take possession and control of the Premises, pursuant to Debtor’s and/or
Remainderman’s rights under the Leases, to exercise any of Debtor’s and/or Remainderman’s
rights under the Leases, and to demand, receive and enforce payment, to give receipts, releases
and satisfaction and to sue, in the name of Debtor, Remainderman, or Mortgagee, for all of the
Rents. The power of attorney granted hereby shall be irrevocable and coupled with an interest
and shall terminate only upon the payment of all sums due Mortgagee for all losses, costs,
damages, fees and expenses whatsoever associated with the exercise of this power of attorney,
and Debtor and Remainderman hereby release Mortgagee from all liability (other than as a result
of the gross negligence or willful misconduct of Mortgagee) whatsoever for the exercise of the
foregoing power of attorney and all actions taken pursuant thereto. SN
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(c)(i) Debtor hereby designates Mortgagee to receive all Base Annual Rental,
Additional Rental, Casualty Termination Payments, Condemnation Termination Payments,
Economic Termination Payments, Prepayment Charges and Letter of Credit proceeds and other
sums payable to Debtor under the Initial Permitted Lease (but not amounts payable to third
parties other than Debtor or as a result of the assignment) (collectively, “Lease Payments”), and
to receive (in addition to, and not to the exclusion of, Debtor) duplicate originals of all notices,
undertakings, demands, statements, documents, financial statements and other communications
which Lessee is required or permitted to give, make, deliver to or serve pursuant to the Initial

... Permitted Lease. Provided no Event-of Default-shall have -occurred and be continuing,- -
- Mortgagee shall pay to Debtor, within three Business Days after Mortgagee’s receipt of any"

Lease Payments, the excess (if any) of\Lease Payments over.all'amounts then due and payable to
Mortgagee under the Loan Documents:

(i) . Without limiting' Mortgagee's rights contained in the Mortgage and any other -
~Loan Document and subject. to\Debtor’s. rights :set. forth_in. Sections 6.10¢and 6.11 of this.
Mortgage, following the occurrence and during the continuance of an Event of Default,

Mortgagee, without in any way waiving*such Event'of Default, at its"option, without notice and
without regard to the adequacy of the security for the Obligations either in person or by agent,
upon brmgmg an action or proceeding, or by a receciver appointed by a court, may take - -
possession of all or any portion of the Mortgaged Property and have, hold, manage, lease and
operate the same on such terms and for such period of time as Mortgagee may deem proper.
Debtor hereby consents to the possession and to the appointment of a receiver after the
occurrence and during the continuance of an Event of Default under this Mortgage,: subject to the -

provisions of Sections 6.10.and 6.11. Mortgagee, either with or without taking possession of the
Mortgaged Property in its own name, may (in addition to any other remedies allowed hereunder

or under the other Loan Documents) demand, sue for or otherwise collect and receive all Rents,
including any Rents past due and unpaid, and shall have the right to apply such Rents to the

_ payment of: (a) all expenses of managing the Mortgaged Property, including, without limitation,

the salaries,“fees and wages of any managing agent and such other agents, independent:
contractors or employees as Mortgagee may deem reasonably necessary and all expenses of
operating and maintaining the Mortgaged Property, including, without limitation, all taxes,
charges, claims, assessments, water rents, sewer rents and any other liens, and premiums for all
insurance which are due and payable and the cost of all alterations, renovations, repairs or
replacements, and all expenses incident to taking and retaining possession of the Mortgaged
Property; and (b) the Obligations, together with all costs and attorneys' fees, in such order or -
priority as Mortgagee may elect. The exercise by Mortgagee of the option granted it in this
subsection and the collection of the Rents and the application thereof as herein provided shall not
be considered a waiver of any Event of Default or of any default or event of default under any
Loan Document. Debtor agrees that the exercise by Mortgagee of one or more of its rights and
remedies hereunder shall in no way be deemed or construed to make Mortgagee a mortgagee in
possession unless and until such time as Mortgagee takes actual possessmn of the Mortgaged ‘

Property.

(iii) Mortgagee shall not be hable for any loss sustained by any Person resultmg from
Mortgagee's failure to let the Mortgaged Property or any portion thereof after the occurrence of
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an Event of Default or from any other act or omission of Mortgagee either in collecting the Rents
or, if Mortgagee shall have taken possession of all or any portion of the Mortgaged Property, in
managing all or any portion of the Mortgaged Property after any such Event of Default.
Mortgagee shall not be obligated to perform or discharge, nor does Mortgagee hereby undertake
to perform or discharge, any obligation, duty or liability of Debtor under any Lease or under or
by reason of this Mortgage, and Debtor shall, and does hereby agree to, indemnify Mortgagee
for, and to hold Mortgagee harmless from, any and all liability, loss or-damage which may or
might be incurred under said Leases or under or by reason of this Mortgage and from any and all
claims and demands whatsoever which may be asserted against Mortgagee by reason of any -
alleged obligations or undertakings on its part to perform or discharge any of the terms,
covenants or agreements contained in said Leases (collectively, the "Claims"), except to the
extent such Claims are a direct result of Mortgagee's gross.negligence, willful misconduct or bad
faith. Should Mortgagee incur any,such liability under said Leases or,under or by reason of this
Mortgage or in defense of ‘any such claims or demands, Debtor shall reimburse Mortgagee

- therefor, including, without limitation, its costs, expenses and reasonable attorneys’ fees, within -

five (5) Business Days after demand, and upon the ‘failure of Debtor to do so Mortgagee may, at
its option, exercise Mortgagee's :;remedies ) underthis <Mortgage or under any other Loan
Document. It is further understood that this Mortgage shall not operate to place responsibility

for the control, care, management or repair of all or any portion of the Mortgaged Property upon

Mortgagee, nor for the carrying out of any of the terms and conditions of any Lease; nor shall it
operate to make Mortgagee responsible or liable for any waste committed on the Mortgaged
Property by Lessee or any other parties, or for any dangerous or defective condition affecting any
portion of the Mortgaged Property, or for any neghgence in the management, upkeep, repair or
contro] of the Mortgaged Property resulting in loss or injury or death to any lessee, licensee,
invitee, employee, stranger or any other Person. Mortgagee or the receiver shall have access to
the books and records used in the operation and maintenance of the Premises and shall be liable
to account only for those Rents received.

(iv)  While the assignment made'in this Mortgage is present, direct and continuing, the
execution and delivery hereof shall not in any way impair or diminish the obligations of Debtor
under the provisions of any Lease nor shall any of the obllganons contained in any Lease be
imposed upon Mortgagee. ‘

(d)  Mortgagee shall not be liable to Debtor or Remaindérman, anyone claiming under
or through Debtor or Remainderman or anyone having an interest in the Premises by reason of
anything done or left undone by Mortgagee hereunder, except to the extent of Mortgagee § gross
negligence or willful misconduct. :

(¢)  Any entering upon and taking possession and control of the Premises by
Mortgagee or the receiver and any application of Rents as provided herein shall not cure o
waive any Event of Default hereunder or invalidate any other right or remedy of Mortgagee
under appllcable law or provided therein. '

Section 6. 10 Enforcement of Remedtes (a) Any prov‘isioxi“ of the Loan Agreement,
this Mortgage or any other Loan Document to the contrary notwithstanding, while a Permitted -
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Lease is in effect, if a Lease Default has occurred and is continuing which is not a Lease
Bankruptcy Default and no other Event of Default under this Mortgage or any of the other Loan
Documents has occurred and is continuing, then Mortgagee shall not foreclose the lien of this
Mortgage or sell the Mortgaged Property pursuant to the power of sale granted herein, unless
either (x) Mortgagee has exercised or is exercising, contemporaneously with a foreclosure of the
lien of this Mortgage, remedies under the Permitted Lease involving termination of the Permitted
Lease or a termination of the right to possession of the lessee thereunder or (y) such Lease
Default shall have continued for a period of at least 270 days; it being understood and agreed that
if, during such 270 day period, any other Event of Default occurs under this Mortgage or any of .
the other Loan Documents which is not a Lease Default, then the foregoing restriction on
Mortgagee’s right to foreclose the lien of this Mortgage or sell the Mortgaged Property pursuant
to the power of sale granted herein shall no donger be applicable,

(b)  Any provisiof\off the" [Loan YAgreénienty this Mortgage or any other Loan
Document to the contrary notwithstanding, while a Permitted Lease is in effect, if a Lease

~Bankruptcy Default occlirs and no otherEvent of Defaultander this Mortgagefor any of the other

Loan Documents has occurred and,is continuing, then Mortgagee shall not foreclose the lien of
this Mortgage or sell the Mortgaged Property pursuant to the power of sale granted herein, unless
the Permitted Lease is rejected in the applicable bankruptcy proceeding; it being understood and
agreed that if, prior to such rejection, any other Event of Default occurs under this Mortgage or
any of the other Loan Documents which is not a Lease Default, then the foregoing restriction on

" Mortgagee’s right to foreclose the lien of this Mortgage or sell the Mortgaged Property pursuant

to the power of sale granted herein shall no longer be applicable.

(¢) - Notwithstanding anything contained in the Note to the contrary, while a Permitted
Lease is in effect, in the event that Mortgagee shall be entitled to and shall intend to foreclose the
lien of this Mortgage or, sell the Mortgaged Property pursuant to the power of sale herein
granted, as a result of any Lease Default, then Debtor or any owner of a beneficial interest of
Debtor, without the consent of Mortgagee, shall have the right to prepay the entire outstanding
principal balance of the Note, together with all accrued and unpaid interest thereon and all other
sums due under the Note, this Mortgage and any other Loan Documents, without penalty or
premium.

Section 6,11  Right of Debtor to Cure Pérmitted Lease Default; Substitute Lessee. (a).
In the event of any default by a lessee under a Permitted Lease in the payment of any installment
of Base Monthly Rental due under such Permitted Lease, Debtor or any owner of a beneficial
interest in Debtor, without the consent of Mortgagee, may pay to Mortgagee, for application in -
accordance with the Note and this Mortgage, a sum equal to the amount of all (but not less than
all) principal and interest as shall then be due and payable on the Note, together with any interest
at the Default Rate on account of such payment bemg overdue, provided, however, that any such
payment must be made by Debtor no later than six days after Mortgagee has given Debtor notice
pursuant to Section 6.01(ii) that the payment then due on the Note was not recenved by _
Mortgagee. : , ‘ g '

(b) In the event of any default by the lessee under a Permitied Lease in the
performance of any obligation under such Permitted Lease (other than the obligation to pay Base
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Monthly Rental), Debtor, without the consent of Mortgagee, may exercise Debtor's rights under
such Permitted Lease to perform such obligation on: behalf of such lessee, provided that,
Mortgagee’s consent shall be required and may be withheld by Mortgagee in its sole discretion if
an Event of Default has occurred and is contmumg under this Mortgage which is not a Lease
Default

©  Any:(A) pnyment by Dethr pursuant to; and in compliance with, Section 6.11(a)
shall, for the purposes of this Mortgage, be deemed to remedy any default by the lessee under a
Permitted Lease in the payment of installments of Base Monthly Rental theretofore due and

payable under such Permitted Lease; and (B) performance by Debtor of any obligation of the - -

lessee under a Permitted Lease pursuant to, and in compliance with, Section 6,11(b) shall, for the
purposes of this Mortgage, be deemedito remedy any default by the lessee under such Permitted
Lease in the performance of such obligation*under such"Permitted Lease, provided that such
performance by Debtor occurs wrthm the grace perrod provrded for under Section 6.01(v).

(d) Upon the. exercise of any cure right under this Section 6.11,-Debtor shall not
obtain any lien on any part of the Mortgaged Property on account of any payment made or the
costs and expenses incurred'in connection therewith nor shallany claim of Debtor agamst the
lessee under the Permitted Lease or any other Person for the repayment thereof i xmpalr the prior
right and secunty interest of Mortgagee inand to the Mortgaged Property.

() If (i) any default exists by the lessee under a Permitted Lease in the performance
of any obligation under such Permitted Lease and Debtor has and is curing such default in
accordance with the foregoing provisions of this Section 6.11 and (ii) no Event of Default has
occurred and is continuing under this Mortgage which is not a Lease Default, then Debtor shall
have the right to enter into a Substitute Permitted Lease to replace such Permitted Lease,
provided that Mortgagee’s prior written consent is obtained, which consent shall be granted if
each of the following condmons shall have been met in conjunction wrth the proposed Substrtute '
Permitted Lease: /, ‘ S

(1) the right to possession of the lessce under the Permitted Lease to be
replaced shall be terminated;

(2)  the Substitute Permitted Lease shall only permit the lessee thereunder to
use the Mortgaged Property for a specific Substitute Permitted Use listed in the Substitute
Permitted Lease, which specific Substitute Permitted Use shall be reasonably acceptable
to Mortgagee, provided, however, if the proposed substitution is to take place after the
fifteenth anniversary of the date of the Note, the Substitute Permitted Lease may permit
the lessee thereunder to use the Mortgaged Property for either a specific Substitute
Permitted Use listed in the Substitute Permitted Lease or a different use reasonably
acceptable to Mortgagee which is listed in the Substitute Permitted Lease;

(3)  the proposed lessee under the Substitute Permitted Lease shall have all
perrmts, licenses and other governmental approvals, if any, as are necessary or desirable
in connection with the use and occupancy of the Mortgaged Property -for the use .
permltted by the Substitute Permitted Lease;
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Section 7.01. Satisfaction. If and when the Obligations shall have become due and
payable (whether by lapse of time or by acceleration or by the exercise of the privilege of
prepayment), and Debtor or Remainderman shall pay or cause to be paid (provided such payment
is permitted or required by the Note and the Additional Notes) the full amount thereof and shall
also pay or cause to be paid all other sums payable by Debtor or Remainderman to the
Mortgagee Entities with respect to the Obligations, then this Mortgage shall be void (otherwise it
shall remain in full force and effect in law and equity forever) and Mortgagee. Notwithstanding
the foregoing, if:

(i)  the terms.of this Mortgage, the Loan Agreement or any of the other Loan
Documents permit Debter to prepay the Note and Debtor/pays Mortgagee, or causes to be
paid to Mortgagee, the entire unpaid principal balance of the Note, all accrued and unpaid
interest thereon and all other sums then due under the'Note, this-Mortgage and any other
Loan Documents, including, without limitation, the“Yield Maintenance Payment, to the
extent such Yield Maintenance Payment is applicable; or

(i) Debtor satisfies-each of the requirements for Defeasance of the Loan set
forth in Section 18 of the Loan Agreement,

Mortgagee agrees to execute an instrument evidencing the satisfaction of all obligations under
this- Mortgage and releasing this Mortgage, which instrument shall be prepared and recorded at
Debtor’s or Remamderman s sole expense.

Section 7.02. Limitation of Rights of Others. Nothmg in this Mortgage is mtended or
shall be construed to give to any person, other than Debtor, Remainderman and the holder of the
Note, any legal or equrtable rrght remedy or claim under or in respect of this Mortgage or any
covenant, condition or provision herein contamed : .

Section 7.03. Severability. In case any one or more of the provisions contained herein or
in the Note shall be held to be invalid, illegal or unenforceable in any respect, such invalidity,
illegality or unenforceabrlrty shall not affect any other provision hereof, and this Mortgage shall
be construed as if such provision had never been contained herein or therein. ~ ~ :

Section 7.04. Notices; Amendmems, Waiver. All notices, demands, designations

pursuant to this Mortgage (collectrvely called “Notrces") shall be in wrrtmg and given by
(i) hand delivery, (ii) facsimile, (iii) express overnight delivery service or (iv) certified or
registered mail, return receipt requested and shall be deemed to have been delivered upon
(a) receipt, if hand delivered, (b)the next Business Day after transmission, if delivered by
facsimile, (c) the next Business Day, if delivered by express overnight delivery service, or (d) the
fifth Business Day following the day of deposit of such notice w1th the Umted States Postal
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A tlme by the person'or persons entrtledi to- recetve such Notice. Except as in this Mortgage
“otherwise expressly provided, (i) this Mortgage may not be modrfred except by an 1nstrument in

writing executed by. Debtor, Remainderman and Mortgagee and (ii) no requirement hereof may

. be. waived at any time except by a wntmg ‘signed by the paxty agamst whom such waiver is -

.{sought tov be. enforced nor. shall any walver be deemed a waiver of any subsequent'breach or.

: - 7.05. ACounterparts. .. This ; Mortgage may : be executed in’ any. number of
counterparts and each thereof shall be deemed to be an original; and all such counterparts shall’ -
constitute but one and the same instrument

7 ~; : jAll of the provisions herem contained shall be:
- blndmg upon and inure to the beneﬁt of the respectrve SUCCESSOr: ”and assigns_ of the partles o
hereto, to the same exient as if each such successor and assign . were img each case ;named as a

i party to this Mortgage.  Wherever used, the singular shall include the plural the plural shall

clude the smgular andthe.use of any gender shall:include.all, genders

j;Sectxon 7. 07 Headmgs. The headmgs appearing in this Mortgage have been inserted for
_convenient reference only and shall not modify, define, limit or expand the express provrslons of

g ectron ,08 vSecumfy Agreement. ' 'Wrth respect to the Personal Property or any portion
of the Mortgaged Property which constitutes fixtures or other property governed by the UCC
 this ‘Mortgage- shall constitute a security agreement between Debtor, as the debtor

Mortgagee ‘as'the secured party, and Debtor and Remamdennan hereb_' grant to Morigagee a
‘ erest in St ch} port on of the M rtgaged ‘Propertyv “Cumulative of all other nghts"‘ f

of the remedxes of a seeured party avarlable to it under the UCC with respect to "uch property,
o and it 1s expressly agreed that if upon an Event of Default Mortgagee should proceed to dxspose :

_ notice; provnded however,

S accordanc %wrth Mortgagee’s nghts and remedies wnh respect to‘fthe teal property pursuant t

" Mortgage, in he of proc‘edmg,underth uce

S 0!-2(‘7&2'571.01 g
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effective as a ﬁnancmg statement filed as a fixture filing with respect o’all fixtures mcluded
wlthln the Mortgaged Property and is to be ﬁled for *record in the real estate records of each?f

Jf*'paragraph of thxs Mortgage ; ”A;j’statement descnbxng the, pomon bf the Mortgaged Propert
‘compnsmg of Perscmal Propert v that may now be or hereaﬁer becom' ﬁxmres hereby se ured i

,'fi;employee of MOrtgagee,

! s {'obhgatxons or Josses of Debic

“FFCA No. 800! 1399
' Contract No. 5818
i UnitNo.369

-~ Hantmond, IN




e T TR e

prepare (or cause to be reviewed and/or prepared) any documents, plans, specifications or other
submissions in connection with or arising out of this Mortgage, then, Debtor or Remainderman
shall reimburse Mortgagee or its designee within 30 days following Mortgagee’s demand
therefor for all reasonable out-of-pocket costs and expenses incurred by Mortgagee in connection
with such review and/or preparation plus a reasonable processing and review fee.

Section 7.13. Estoppel Certificate. (a) At any time, and from time to time, Debtor and
Remainderman agree, promptly and in no event later than 20 days after a request from
Mortgagee, to execute, acknowledge and dellver to Mortgagee a cemﬁcate in the form supplled
by Mortgagee, certifying: ' i

(1) to Debtor’s knowledge, whether there are then any existing defaults by Debtor
or Remainderman, and, if there are any such ‘defaults, specifying the nature and extent
thereof;

. .(2) the capacity ofithe person executing such certificate, and.that such person is -
duly authorized fo execute the same on behalf of Debtor or Remainderman; and

(3) any other information reasonably requested by Mortgagee in connection with
the Loan Agreement,

and confirming, based upon information provided by Mortgagee, the date to which principal and
interest have been paid under the Note and the amount thereof then payable.

(b) At any time, and from time to time, Mortgagee agrees, promptly and in no event later
than 20 days after a request from Debtor or Remainderman, to execute, acknowledge and deliver
to Debtor or Remainderman, as applicable, a certificate in the form supplied by Debtor of
Remainderman, as applicable, certifying: (1) the date to which principal and interest have been

‘paid under the Note and the amount thereof then payable; (2) that no notice has been delivered

by Mortgagee of any default under this Mortgage which has not been cured, except as to defaults
specified in the certificate; (3) the capacity of the person executing such certificate, and that such
person is duly authorized to execute the same on behalf of Mortgagee; and (4) any other
information reasonably requested by Debtor or Remainderman in connection with the Loan
Agreement

Section 7.14. Limitation of Interest. Noththstandmg anything to the contrary contained
in any of the Loan Documents, the obligations of Debtor or Remainderman to Mortgagee under
the Note, this Mortgage and any other Loan Documents are subject to the limitation that
payments of interest and late charges to Mortgagee shall not be required to the extent that receipt
of any such payment by Mortgagee would be contrary to provisions of applicable law limiting
the maximum rate of interest that may be charged or collected by Mortgagee. The portion of any
such payment received by Mortgagee that is in excess of the maximum interest permitted by
such provisions of law shall be credited to the principal balance of the Note or if such excess
portion exceeds the outstanding principal balance of the Note, then such excess portion shall be -
refunded to Debtor or Remainderman. All interest paid or agreed to be paid to Mortgagee shall,
to the extent permitted by applicable law, be amortized, prorated, allocated and/or spread
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throughout the full term of the Note (including, without limitation, the period of any renewal or
extension thereof) so that interest for such full term shall not exceed the maximum amount
permitted by applicable law. .

Section 7.15. Forum Selection; Jurisdiction; Venue; Choice of Law. Each of Debtor
and Remainderman acknowledges that this Mortgage was substantially negotiated in the State of
Arizona, all payments under the Loan Documents will be delivered in the State of Arizona and
there are substantial contacts between the parties and the transactions contemplated hetein and
the State of New York. For purposes of any action or proceeding arising out of this Mortgage,

“the parties hereto expressly submit to the jurisdiction of all federal and state courts located in the -

State of New York. Each of Debtor and Remainderman consents that it may be served with any
process or paper by registered mailfor by personal service within or without the State of New
York in accordance with applicable law. ~Furthermore, each of Debtor and Remainderman
waives and agrees not to assert|in any such action; suit or proceeding that it is not personally
subject to the jurisdiction of such Courts, that the action, suit or procéeding is brought in an
inconvenient forum or fhat,venue)of the action; suit,or proceeding,is improper. The creation of
this Mortgage and the rights and remedies of Mortgagee with respect to the Mortgaged Property,
as provided herein and by ‘the laws of the State, shall ‘be governed by and construed in
accordance with the internal laws of the State without regard to principles of conflict of law.
With respect to other provisions of this Mortgage, this Mortgage shall be governed by the
internal laws of the State of New York, without regard to its principles of conflicts of law.
Nothing in this Section shall limit or restrict the right of Mortgagee to commence any proceeding
in the federal or state courts located in the State to the extent Mortgagee deems such proceeding
necessary or advisable to exercise remedies available under the Mortgage or the other Loan
Documents, nor, to the extent Mortgagee does so, limit or restrict the rights of Debtor or
Remainderman to assert a counterclaim in any such proceeding. ] :

Section 7.16. Waiver of Jury Trial and Punitive, Consequential and Indirect Damages.
MORTGAGEE, BY ACCEPTING THIS MORTGAGE, AND DEBTOR AND
REMAINDERMAN HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY
WAIVE THE RIGHT THEY MAY HAVE TO A TRIAL BY-JURY WITH RESPECT TO ANY
AND ALL ISSUES PRESENTED IN ANY ACTION, PROCEEDING, CLAIM OR
COUNTERCLAIM BROUGHT BY ANY OF THE PARTIES HERETO AGAINST ANY OF
THE OTHERS OR THEIR SUCCESSORS WITH RESPECT TO ANY MATTER ARISING
OUT OF OR IN CONNECTION WITH THIS MORTGAGE, THE RELATIONSHIP OF
MORTGAGEE, DEBTOR AND REMAINDERMAN, DEBTOR’S OR REMAINDERMAN'S
USE OR OCCUPANCY OF THE MORTGAGED PROPERTY, ANY CLAIM FOR INJURY
OR DAMAGE, AND/OR ANY EMERGENCY OR STATUTORY REMEDY. THIS WAIVER
BY THE PARTIES HERETO OF ANY RIGHT THEY MAY HAVE TO A TRIAL BY JURY
HAS BEEN NEGOTIATED AND IS AN ESSENTIAL ASPECT OF THEIR BARGAIN.
FURTHERMORE, MORTGAGEE, DEBTOR AND REMAINDERMAN HEREBY
KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVE THE RIGHT EACH
MAY HAVE TO SEEK PUNITIVE, CONSEQUENTIAL AND INDIRECT DAMAGES FROM
ANY OF THE OTHERS OR ANY OF THE OTHERS’ AFFILIATES, OFFICERS,
DIRECTORS OR EMPLOYEES OR ANY OF THEIR SUCCESSORS WITH RESPECT TO
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| ANY :AND; ALL ISSUES PRESENTED IN AN ACTION' ROCEEDING CLAIM OR
COUNTERCLAIM BROUGHT BY ANY OF THEM AGAINST ANY.OF "THE ‘OTHERS OR
_ANY OF THE OTHERS' AFFILIATES, OFFICERS, DIRECTORS ' 'OR EMPLOYEES OR
'OF THEIR SUCCESSORS WITH RESPECT TO ANY MATTER ARISING OUTOF OR

N CONNECTION WITH THIS MORTGAGE OR ANY DOCUMENT CONTEMPLATED
“HEREIN OR RELATED HERETO, - 'THE WAIVER BY THE 'PARTIES OF 'ANY RIGHT
THEY MAY HAVE TO SEEK PUNITIVE CONSEQUENTIAL AND INDIRECT DAMAGES

pay any other sums owmg or to perform and observe the obhgatnons contamed 'm‘thns Mortgage §
- the Note orin any other Loan Documems, ‘as applxcable by any:acnon or proceedmg wherem

prov:ded in this Sechon 7.18, ,
the Released Pames in my actlon or
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similar mstrument made in connectron ‘with the Note,' this Mortgage or the other. Loan.
Docurnents* (1v) 1mpa1r the rlght of Mortgagee to obtam the appomtment of a reeerver, ord (v):

| 'j;Remamdermart shall be personally liable to Mortgagee for any losses. mcurred by Mortgagee as al
:;‘esult of (1)Wfraud or mtentxonal rmsrepresentatton by any of the Released Partxes in connecttonr

: Released : Partles, or (vx) the Mortgaged Property or any pomon thereof or 1nterest therem *

e becommg an asset m (A) a voluntary bankruptcy or msolveney proceedmg commenced by or on

: ’i:;khave under Sectlons 506(3), 506(b), llll(b) or any other prOVlSI()nS of »the Code to ftle a clarm,
*for the full amount of the Obhgatlons secured by thrs Mortgage or to require that all ,collateral
shall contmue to secure allof the Obhgatlons owing to Mortgagee in accordan e with the Note,"

L this .Mortgage.

o seeores the Oblrgatrons of Debtor, and that to the extent thrs Mortgage secures“th, i ,blxgan




_.the filing of any .bankmptcy or yeorganization proceeding by
or, any other party, or any principal of Debtor or any other party;




; ‘(vu) the release of any other party now. or’ hereafter hable upon orin respect of
his M rtgage or any. of the other Loan Documents, or

(vnr) the 1nva11d1ty or unenforceablhtyiof all or an portton of a y f theLoan"f‘fvj A

Docu" ents as to Debtor or any other party

. 'Any of the foregomg may be accomphshed Wlth or W1thout no

ndebtedneSS of Debtor o Remainderman now or hereafter exrstmg ‘together. thheany interes

e 'f thereon shall be, and such _,mdebtedness is, hereby deferred, postponed. and subordmated tothe

¥

sfaction-of all obligations of, Debtor to Mortgagee under the Loan*_"
nt the Note' d‘ e ¢ her vLoan Docume itS

a) Anythmg(contamed inlc 32 8416:11 5 to the contraryqnotwrthstandmg,
Debtor or Remamderman in thxs Mortgage, the Note, the Loan Agreement or 4

o Where any provrsron of this Mortgage is inconsistent with any provxsron of the laws of the State,
- regulating the creation or enforcement of a lien or. secunty interest'in real or personal property :
_including, but not by way of hmltatron, IC 32-15-6 Foreclosure of Mortgages, the _provisions of
 State law shall take precedence over the provisions of this Mortgage, but shall not mvaltdate or
render unenforceable any other provisions of this Mortgage that can be’ construed in a manner
consistent. with State law. Should apphcable State law confer any nghts or impose any ‘duties

L inconsistent with or in addition to any of the provisions of this Mortgage, the affected | provisions

. ~_provisions hereof shall remain in full force and effect without modrﬁcatron

of this Mortgage shall be consrdered amended o conform to such. apphcable !aw, but all other

laws of the State limit (i) the availability of the exercise of any th”remedtes set forth herem

‘including without limitation the remedies mvolvmg a power of sale on the part of Mortgagee and -
- the right of Mortgagee 1o exercise self-help in COllﬂCCian ‘wuh the enforcement of‘ the terrns of
. this Mortgage, or (ii) the. enforcement of warv‘ by i

Remainderman, such remedies, waivers, or

‘provisions in this Mortgage to the contrary notwuhstandmg, 1f_ and to the extent'- perrmtted by

the laws in force at the time of the exercise of such remedre“‘ lorv'the enforcemen of uch waivers
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(¢)  Upon the occurrence and during the continuance of an Event of Default, in the
event Debtor or Remainderman fails to sign UCC financing statements upon Mortgagee’s
request, Mortgagee is hereby authorized by Debtor and Remainderman to execute and file
financing statements signed only by a representative of Mortgagee covering the security interest
of Mortgagee in any of the Personal Property and/or ﬁxtures constituting part of the Mortgaged
Property.

(d) " Notwithstanding anything contained in this Mortgage to the contrary, this
Mortgage shall secure (i) a maximum amount not exceeding $31,256,644.29, exclusive, of any
items described in (ii) below, including any additional advances made, from time to time after
the date hereof pursuant to this Mortgage or the other Loan Documents, (ii) all other amounts
payable by Debtor, or advanced by Mortgagee for the account, or on behalf, of Debtor, pursuant
to the other Loan Documents, including amounts advanced with respect to the Mortgaged
Property for the payment of ‘taxes, assessments, insurance premiums and other costs and
impositions incurred for the protection of the Mortgaged Property to the same_extent as if the
future obligations and advances were made on the date of execution of the Mortgage; and
(iii) future modifications, extensions; 'and( renewals . of !the. Obligations and/or the Loan
Documents secured by this Mortgage. Pursuant to IC 32-8-11-9, the lien of this Mortgage with
respect to any advances made, from time to after the date hereof pursuant to this Mortgage and
the Other Loan Documents, modifications, extensions and renewals referred to herein and made
from time to time shall have the same priority to which this Mortgage otherwise would be
entitled as of the date the Mortgage is executed and recorded without regard to the fact that any
such advance, modification, extension or renewal may occur after the Mortgage is executed.

(e)  None of the Mortgaged Property is within the definition of the term “property”
contained in Section 6 (IC 13-11-2-174) of the Indiana Responsible Property Transfer Law
(“IRPTL”) (IC 13-25-3). Debtor and Remainderman shall observe, perform and comply with the
requirements of IRPTL in connection with this Mortgage and the transaction evidenced by this
Mortgage.

(f)  Upon, or at any time after the filing of a complaint to foreclose this Mortgage, the
court in which such complaint is filed may appoint a receiver of the Mortgaged Property, and
Debtor and Reaminderman consent to the appointment of such receiver for the purpose of
preserving and maximizing the value of the Mortgaged Property. Such receiver shall have all of
the usual powers and duties of receivers pursuant to IC 34-48, as amended from time to time
including, without limitation, the power: (a)to collect the rents, issues and profits of the
Mortgaged Property during the pendency of such foreclosure suit and, in case of a sale and a
deficiency, during the full statutory period of redemption, whether there be redemption or not, as
well as during any further times when Debtor or Remainderman, except for the intervention of
such receiver, would be entitled to collect such rents, issues and profits; (b) to extend or modify
any then existing leases and to make new leases, which extensions, modifications and new leases
may provide for terms to expire, or for options to lessees to extend or renew terms to expire,
beyond the maturity date of the Obligations hereunder and beyond the date of the issuance of a
deed or deeds to a purchaser or purchasers at a foreclosure sale, it being understood and agreed

that any such leases, and the options or other such provisions to be contained therein, shall be
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binding upon Debtor, Remainderman and all persons whose interests in the premises are subject
to the lien hereof and upon the purchaser or purchasers at any foreclosure sale, notwithstanding
any redemption from sale, discharge of the mortgage indebtedness, satisfaction of -any
foreclosure decree, or issuance of any certificate of sale or deed to any purchaser; and (c) all
other powers which may be necessary or are usual in such cases for the protection, possession,
control, management and operation of the premises during the whole of said period. The court
from time to time may authorize the receiver to apply the net income in his hands in payment in
whole or in part of: (a)the Obligations secured hereby, or by any decree foreclosmg this
Mortgage, or any tax, special assessment or other lien which may be or become superior to the
lien hereof or of such decree, provided such’ applncatlon is made pnor to foreclosure sale' (b) the -
-deficiency in case of a sale and deﬁcxency :
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IN WITNESS WHEREOF, Debtor and Remainderman have caused this Mortgage to be
‘executed and delivered this Mortgage as of the day and year first above written.

This instrument prepared by:

Mark R. Nethers, Esq.
Kutak Rock LLP
8601 North Scottsdale Road
Scottsdale, AZ 85253
Telephone: (480) 429-5000
Telecopy: (480) 492-5001

01-274251.01

FFCA No. 8001-1399
Contract No. 5818
Unit No. 369 -
Hammond, IN* ~

“rak D Ne! 1314126753

DEBTOR: |
COUNTRY STORES PROPERTY III, LLC, a
Delaware limited liability company

By Country Stores Equity III, LLC, a Delaware -
limited liability company, member e

REMAINDERMAN

CS REMAINDER 111, LLC, aDelaware
limited hablhty company '

By CS Remeq III LLC, a Delaware hmlted
'abxllty company, member : I’]

Vige President

Tax'ID No: 13-4126778
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