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This instrument was prepared
by (and after recordation
should be returned to):

Rochelle Price Slater, Esq.
JENNER & BLOCK

One IBM Plaza

Chicago, IL 60611

MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT, FIXTURE FILING AND FINANCING STATEMENT

THIS MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT, FIXTURE FILING AND FINANCING STATEMENT (“Mortgage”) is
made as of July 31, 2000, by The WILLIAM J. MC ENERY REVOCABLE TRUST
(herein, together with its successors and assigns referred to as the "Mortgagor")
having its principal place of business c/o Gas City, Ltd., 160 S.-LaGrange Road, Frankfort,
Illinois 60423, in favor of LASALLE BANK NATIONAL ASSOCIATION, a national
banking association having an office at 135 South ‘LaSalle Street, Chicago Illinois 60603
(herein, together with its successors and assigns referred to as the “Mortgagee”).

RECITALS:
A. Loan Agreements and Loan Amounts. Mortgagor is the present owner of

the land (the “Land”) described on Exhibit A attached hereto. Mortgagee has made and/or

may from time to time hereafter make: (i) a loan (“Loan No. 1”) to Mortgagor in the

aggregate principal amount of Thirty Five Million Dollars ($35,000,000.00) (herein, such

amount is called “Loan Amount No. 1”), pursuant to a Loan Agreement between

Mortgagor and Mortgagee dated as of April 21, 1998 (herein, such Loan Agreement,

together with any and all amendments or supplements thereto, extensions thereof and

restatements therefor, shall be called “Loan Agreement No. 1”) and (ii) loans to the

Mortgagor (“Loan No. 2”; collectively with Loan No. I, the “Loans”) in the aggregate

principal amount of up to Fifty-Four Million Three Hundred Fifty Thousand Dollars
(854,350,000.00) (herein such amount is called “Loan Amount No. 2”; collectively with (,5.0(5
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Loan Amount No. 1, the “Loan Amounts”), pursuant to a Multi-Facility Loan Agreement
between Mortgagor and Mortgagee dated as of April 21, 1998 (herein such Multi-Facility
Loan Agreement, together with any and all amendments or supplements thereto, extensions
thereof and restatements therefor, shall be called “Loan Agreement No. 2*; and
collectively with Loan Agreement No. 1, the “Loan Agreements”).

. B. Notes, Principal and Interest. Mortgagor has executed and delivered
to the Mortgagee: (i) a promissory note.dated as of April 21, 1998,in the face principal
amount of Thirty Five Million Dollars ($35,000,000.00) payable to'the order of the
Mortgagee at Chicago, Illinois, and due and payable, together with all accrued and unpaid
interest, in full, if not sooner paid on or before sixty (60) months from the.date of its
execution, subject to acgeleration as provided in such promissory note, Loan Agreement
No. 1, or in this Mortgage (herein, such promissory note, together with-any.and all
amendments or supplements thereto, extensions thereof and notesiwhichrmay be taken in
whole or partial renewal, substitution or extension thereof or which may evidence any of
the indebtedness secured thereby, shall be called the “Gas Station Note”); (ii) a
promissory note dated as of April 21, 1998, in the face principal amount of Three Million .
Six Hundred Thousand Dollars ($3,600,000.00) payable to the order of the Mortgagee at
Chicago, Illinois, and due and payable, together with all accrued and unpaid interest, in
full, if not sooner paid on or before sixty (60) months from the date of its execution,
subject to acceleration as provided in such promissory note, Loan Agreement No. 2, or in
this Mortgage (herein, such promissory note, together with any and all amendments or
supplements thereto, extensions thereof and notes which may be taken in whole or partial
renewal, substitution or extension thereof or which may evidence any of the indebtedness
secured thereby, shall be called the “Green Garden Note”); (iii) a promissory note dated
as of April 21, 1998 in the face principal amount of Three Million Six Hundred Twenty
Five Thousand Dollars ($3,625,000.00) payable to the order of the Mortgagee at Chicago,
Illinois, and due and payable, together with all accrued and unpaid interest, in full, if not
sooner paid on or before thirty-six (36) months from the date of its execution, subject to
acceleration as provided in such promissory note, Loan Agreement No. 2, or in this
Mortgage (herein, such promissory note, together with any and all amendments or
supplements thereto, extensions thereof and notes which may be taken in whole or partial
renewal, substitution or extension thereof or which may evidence any of the indebtedness
secured thereby, shall be called the “Second Term Loan Note”); (iv) a revolving
promissory note dated as of April 12, 2000, in the face principal amount of Thirteen
Million Dollars ($13,000,000.00) payable to the order of the Mortgagee at Chicago,
Illinois, and due and payable, together with all accrued and unpaid interest, in full, if not
sooner paid on or before March 1, 2002, subject to acceleration as provided in such
promissory note, Loan Agreement No. 2, or in this Mortgage (herein, such promissory
note, together with any and all amendments or supplements thereto, extensions thereof and
notes which may be taken in whole or partial renewal, substitution or extension thereof or
which may evidence any of the indebtedness secured thereby, shall be called the
“Revolving Note”); (v) a promissory note dated as of the date hereof, in the face principal
amount of Fifteen Million Dollars ($15,000,000.00) payable to the order of the Mortgagee

Document Number : 497629 -2-




at Chicago, Illinois, and due and payable, together with all accrued and unpaid interest, in
full, if not sooner paid on or before March 1, 2002, subject to conversion and acceleration
as provided in such promissory note, Loan Agreement No. 2, or in this Mortgage (herein,
such promissory note, together with any and all amendments or supplements thereto,
extensions thereof and notes which may be taken in whole or partial renewal, substitution
or extension thereof or which may evidence any of the indebtedness secured thereby, shall
be called the “Construction Note”); (vi) a promissory note dated as of the date hereof, in
the face principal amount of Five Million Dollars ($5,000,000) payable to the order of the
Mortgagee at Chicago, Illinois, and due-and payable, together with all'accrued and unpaid
interest, in full, if not sooner paid-en-or before March, 1, 2002, subjectito acceleration as
provided in such promissory note, Loan Agreement No. 2, or in this Mortgage (herein,
such promissory note, together with any and all amendments or supplements thereto,
extensions thereof and notes which may be taken in whole or partial renewal, substitutions
or extension thereof or which may‘évidence‘any of the indebtedness secured thereby, shall
be called the "Vacant Land Note"); (vii) a promissory note dated as of May 21, 1999, in
the face principal amount of Seven Million Seven Hundred Twenty Five Thousand Dollars
(87,725,000), payable to the order of the Mortgagee at Chicago, Illinois, and due and
payable, together with all accrued and unpaid interest, in full, if not sooner paid on or
before June 1, 2004, subject to acceleration as provided in such promissory note, Loan
Agreement No. 2, or in this Mortgage (herein, such promissory note, together with any and
all amendments or supplements thereto, extensions thereof and notes which may be taken
in whole or partial renewal, substitution or extension thereof or which may evidence any of
the indebtedness secured thereby shall be called the "Third Term Loan Note"; and (vii) a
promissory note dated as of the date hereof in the principal amount of Seven Million
Eighty-Seven Thousand Five Hundred Dollars ($7,087,500), payable to the order of the
Mortgagee at Chicago, Illinois, and due and payable, together with all accrued and unpaid
interest, in full, if not sooner paid, on or before March 1, 2005; subject to acceleration as
provided in such promissory note, Loan Agreement No. 2 orin this Mortgage (herein, such
promissory note, together with any and all amendments or supplemented thereto,
extensions thereof and notes which may be taken in whole or partial renewal, substitution
or extension thereof or which may evidence any indebtedness secured thereby, shall be
called the “Fourth Term Loan Note”; collectively with the Gas Station Note, the Green
Garden Note, the Second Term Loan Note, the Vacant Land Note, the Construction Note
the Revolving Note, and the Third Term Loan Note the “Notes”) . The Notes bear interest
as provided therein and in the Loan Agreements, on the principal amount thereof from time
to time outstanding; all principal of and interest on the Notes is payable in lawful money of
the United States of America at the office of the Mortgagee in Chicago, Illinois, or at such
place as any holder thereof may from time to time appoint in writing. The Mortgagor is or
will become justly indebted to the Mortgagee in the Loan Amounts in accordance with the

terms of the Notes.
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NOW THEREFORE for and in consrderatron of the Mortgagee s makmg the Loans
and any other loan, advance or other financial accommodation at any time to or for the
~ benefit of the Mortgagor, and in consideration of the various agreements contained herein
and in the other Related Documents (hereinafter deﬁned), and for other good and valuable ;
... consideration the receipt and sufficiency of which are hereby: acknowledged by the .
“Mortgagor, and in order to secure the full, timely and proper payment and performance of
each and every one of the Llablhtres (heremaﬁer deﬁned),

THE MORTGAGOR HEREBY MORTGAGES CONVEYS GRANTS
BARGAINS, SELLS, TRANSFERS, ASSIGNS AND WARRANTS TO THE
- MORTGAGEE AND ITS SUCCESSORS AND'ASSIGNS FOREVER ALL OF
~ MORTGAGOR'S RIGHT, TITEE. AND,INTEREST. IN; AND GRANTS TO THE
. MORTGAGEE A CONTINUING LIEN UPON AND SECURITY INTERESTINAND
TO, ALL OF THE COLLATERAL (HEREINAFTER DEFINED), WHETHER NOW
, OWNED OR HELD OR HEREAFTER ACQUIRED '~ =

TO HAVE AND TO HOLD the Collateral unto the Mortgagee and its successors .
and assigns forever, for the purposes and uses herein set forth. All of the Collateral,
whether real, personal, or mixed, whether affixed or annexed or not and all rights hereby |
conveyed and mortgaged are intended so to be as a unit and are hereby understood, agreed
~ and declared to form a part and parcel of the Premises (hereinafter defined) andtobe
appropriated to the use of the Premises, and shall be for the purposes of this Mortgage -
deemed to be real estate and conveyed and mortgaged hereby As to any of the Collateral
‘which (notwithstanding the aforesaid declaration and agreement) does not so form a part
and parcel of the Premises, this Mortgage ishereby decmied to be, as well, a Security
‘Agreement under the Uniform Commercial Code in effect in the Junsdrctron 1n which the
Premises are located (hereinafter referred to asthe “UCC”) for the purpose of creating .~
hereby a secunty interest in such property, which Mortgagor hereby grants to Mortgagee as
Secured Party (as said term is defined in the UCC), securing said indebtedness and -
~ obligations and Mortgagee shall have in addition to its rights and remedies hereunder all
rights and remedies of a Secured Party under the UCC. Asto any of the Collateral Wthh
the UCC classifies as fixtures, this 1nstrument shall constrtute a ﬁxture ﬁlmg and ﬁnancmg
statement under the UCC : o e , S :

The Mortgagor hereby covenants wrth and warrants to the Mortgagee and thh the
purchaser at any foreclosure sale: (1) that at the execution and delivery hereof the - '
Mortgagor has a good, indefeasible fee simple title to the Premises, (2) that the Collateral
is free from all encumbrances whatsoever, except for the lien in favor of Mortgagee
granted herein and by the Related Documents and the encumbrances conditions and
restrictions set forth in Chicago Title Insurance Company title insurance policy number. - o
1199000413 insuring the lien of this Mortgage in favor of the Mortgagee (collectwely the g
: "Permltted Exceptnons") (3) that Mongagor has good and lawful nght to sell mongage
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and convey the Collateral; (4) and that it and its successors and assigns will forever warrant
and defend the Collateral against all claims and demands whatsoever with the exception of
the Permitted Exceptions.

1. Definitions.

1.1 Related Documents. As used in this Mortgage, the term "Related
Documents" means the Loan Agreements, the other Loan Documents (as defined in the
Loan Agreements), any guaranty or indemnification agreement, the Notes, and any other
documents and instruments €xecuted and delivered by or for the benefit of the Mortgagor,
whether pursuant to the terms of this Mortgage or otherwise in connection with the Loan
Agreements or Notes or as security therefor, or for the purpose of supplementing or
amending all or any of the foregoing, all as the same may'be amended, modified or supple-
mented from time to time.

1.2 The Liabilities. As used in this Mortgage, the term "Liabilities"
means and includes all of the following: (i) the principal of, interest on and any and all

other amounts which may at any time be or become due or owing under the Notes; (ii) all ‘

indebtedness of any kind arising under, and all amounts (including, without limitation,
future advances) of any kind which may at any time be or become due or owing to the

Mortgagee under or with respect to, the Notes, the Loan Agreements, this Mortgage or any

of the other Related Documents; (iii) all of the covenants, obligations and agreements (and
the truth of all representations and warranties) of the Mortgagor in, under or pursuant to the
Notes, the Loan Agreements, this Mortgage, and all of the other Related Documents; (iv)
any and all advances, costs or expenses paid-or.incurred by the Mortgagee to protect any or
all of the Collateral, perform any obligation of the Mortgagor hereunder or under any of the
Related Documents or collect any amount owing to the Mortgagee which is secured
hereby; (v) any and all other obligations of Mortgagor to the Mortgagee, in each case,
howsoever created, arising or evidenced, direct orindirect, absolute or contingent, joint or
several, now or hereafter existing or due or to become due, and whether or not arising out
of or in connection with the Notes, this Mortgage or any of the Related Documents; (vi)
interest on all of the foregoing; and (vii) all costs of enforcement and collection of the
Notes, the Loan Agreements, this Mortgage, any of the other Related Documents, and the
Liabilities; provided, however, notwithstanding anything to the contrary herein, the total
aggregate indebtedness and Liabilities secured by this Mortgage shall not exceed an
amount equal to the Loan Amounts.

1.3.  The Collateral. For purposes of this Mortgage, the term " Collateral"
means and includes all of the following, whether now owned, or hereafter acquired by the

Mortgagor:
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(1) Real Estate. All of the Land, together with all and singular the
tenements, rights, easements, hereditaments, rights of way, privileges, liberties,
appendages and appurtenances now or hereafter belonging or in anywise
appertaining to the Land (including, without limitation, all rights relating to storm
and sanitary sewer, water, gas, electric, railway and telephone services); all
development rights, air rights, water, water rights, water stock, gas, oil, minerals,
coal and other substances of any kind or character underlying or relating to the
Land,; all estate, claim, demand, right, title or interest of the Mortgagor in and to
any street, road, highway, or alley(vacated or otherwise) adjoining the Land or any
part thereof; all strips and gores belonging, adjacent or pertaining to the Land; and
any after-acquired title fo any of the foregoing (all of the foregoing is herein
referred to collectively as the " Real Estate");

(i) Improvements and Fixtures~ All buildings, structures, replacements,
furnishings, fixtures, fittings and other improvements and property of every kind
and character now or hereafter located or erected on the Real Estate and owned or
purported to be owned by Mortgagor, including, but not limited to gas pumps,
canopies, tanks, related fueling mechanisms and all piping and mechanical systems
related thereto, together with all building or construction materials, equipment,
appliances, machinery, plant equipment, fittings, apparatus, fixtures, motors,
boilers, engines and devices for the operation of pumps, and all heating, electrical,

lighting, power, plumbing, air conditioning, refrigeration and ventilation equipment .

and other articles of personal property of any kind or nature whatsoever, now or
hereafter found on, affixed to or attached to the Rea] Estate and owned or purported
to be owned by Mortgagor (all of the foregoing is herein referred to collectively as
the "Improvements");

(i1i) Intangibles. All goodwill, trademarks, trade names, option rights,
purchase contracts, books and records-and general intangibles of Mortgagor relating
to the Real Estate or the Improvements, and any other intangible property of
Mortgagor related to the Real Estate or the Improvements (all of the foregoing is
herein referred to collectively as the "Intangibles");

(iv) Rents. All rents, issues, profits, royalties, avails, income and other
benefits derived or owned by Mortgagor directly or indirectly from the Real Estate
or the Improvements (all of the foregoing is herein referred to collectively as the
"Rents"),

(v) Leases. All rights of Mortgagor under all leases, licenses (to the extent
assignable), occupancy agreements, concessions or other arrangements, whether
written or oral, whether now existing or entered into at any time hereafter, whereby
any person or entity agrees to pay money to Mortgagor or any consideration for the
use, possession or occupancy of, or the conducting of any business on, or any estate
in, the Real Estate or the Improvements or any part thereof, and all rents, income,
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profits, benefits, avails, advantages and claims against guarantors under any thereof
(all of the foregoing is herein referred to collectively as the "Leases");

(vi) Plans. All rights of Mortgagor to plans and specifications, designs,
drawings and other matters prepared in connection with the Real Estate (all of the
foregoing is herein called the "Plans"); S

(vii) Contracts for Construction or Services. All rights of Mortgagor, if

any, under any contracts executed by.it'with'any provider'ofigoods or services for

or in connection with.any construction.undertaken on,-or.seryices performed or to

be performed in-connection with, the'Real Estate or'‘the Improvements, including

any architect's contract (all of the foregoing.is herem referred to collectxvely as the
~ "Contracts for Construction'’); '

(viii) Contracts for Sale or Financing. All rights of Mortgagor, if any, as

seller or borrower under any agreement, contract, understanding or arrangement
pursuant to which the' Mortgagor has, with the prior written consent of the
Mortgagee, obtained the agreement of any Person to pay or disburse any money for
the Mortgagor's sale (or borrowing on the security) of the Collateral or any part
thereof (all of the foregoing is herein referred to collectively as the "Contracts for
Sale"); and

¢
i
:

(ix) Other Property. All other property or rights of Mortgagor of any kind
or character related to the Real Estate or the Improvements and all proceeds
(including insurance and condemnation proceeds) and products of any of the
foregoing, including all proceeds of the conversion, whether voluntary or involun-
tary, of any of the foregoing into cash or liquidated claims. (All of the Real Estate
and the Improvements, and any other property constituting a portion of the
Collateral which is real estate under applicable law, is sometimes referred to

- collectively herein as the !'Premises".)

II. VENANTS AND EN A

Further to secure the full, timely and proper payment and performance of the
Liabilities, the Mortgagor hereby warrants to and covenants and agrees with the Mortgagee

as follows:

S 2.1. Payment of Liabilities. The Mortgagor agrees that it will pay, timely and in
@ the manner required in the appropriate documents or instruments, the principal of and
interest on the Notes, and all other Liabilities (including fees and charges).

E/ 2.2. Payment of Taxes. The Mortgagor will pay, at least ten (10) business days
before delinquent, all taxes and assessments, general or special, and any and all levies,
claims, charges, expenses and liens, ordinary or extraordinary, governmental or non-
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governmental, statutory or otherwise, due or to become due, that may be levied, assessed,
made, imposed or charged on or against the Collateral or any property used in connection
therewith, and will pay before due any tax or other charge on the interest or estate in lands
created or represented by this Mortgage or by any of the other Related Documents, whether
levied against the Mortgagor or the Mortgagee or otherwise, and will submit to the
Mortgagee upon request, all receipts showing payment of all of such taxes, assessments
and charges.

2.3. Maintenance, Repair and Restoration of ImprovementsgPayment of Prior

Liens. Mortgagor shall (a) promptly repair, restore or rebuild the Improvements which
may become damaged or be destroyed; (b) keep the!Premises in good condition and repair,
without waste, and free from mechanics' liens or other liens or claims for lien not expressly
subordinated to the lien heréof'or bonded or insured ‘over to'the'satisfaction of Mortgagee;
(c) pay when due any indebtedness which may be, secured by a lien,or charge on the
Premises superior to the lien hereof, and upon request exhibit satisfactory evidence of the
discharge of such prior lien to Mortgagee; (d) complete within a reasonable time any
building or buildings now or at any time in process of erection upon the Real Estate;(e)
comply with all material requirements of law, municipal ordinances, or restrictions of
record with respect to the Premises and the use thereof; (f) make no material alterations in
the Premises, except for the construction of Improvements permitted by Loan Agreement
No. 2; (g) suffer or permit no change in the general nature of the occupancy of the
Premises, without Mortgagee's written consent; and (h) initiate or acquiesce in no zoning
variation or reclassification, without Mortgagee's written consent. ’

2.4. Insurance. Mortgagor shall keep the Improvements and all other Collateral
insured against loss or damage by fire and such other hazards-as may be reasonably
requested by Mortgagee, including, but not-limited to, all-risk property insurance covering,
without limitation, fire, extended coverage, vandalism and malicious mischief, in an
amount that is not less than the replacement cost of the Improvements and Goods without
consideration for depreciation, with an agreed upon value endorsement, insurance against
business interruption and loss of rentals for such occurrences and in such amounts as the
Mortgagor may require; insurance against flood if required by the Federal Disaster
Protection Act of 1973, as amended, and regulations issued thereunder; comprehensive
general public liability insurance, in an amount satisfactory to Mortgagee; and, during
construction, builder's completed value risk insurance against "all risks of physical loss"
(including collapse and transit coverage); and all other insurance commonly or, in the
judgment of Mortgagee, prudently maintained by those whose business and use of real
estate is similar to that of the Mortgagor. Mortgagor shall further provide Mortgagee with
insurance certificates evidencing that any contractor secured by Mortgagor to perform
work on the Premises has, in full force and effect, liability and worker's compensation
insurance. All policies of insurance to be furnished hereunder shall be in forms, companies
and amounts satisfactory to Mortgagee, with standard noncontributory mortgagee loss
payee clauses attached to all policies in favor of and in form satisfactory to Mortgagee,
including a provision requiring that the coverage evidenced thereby shall not be terminated
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or materially modified without thirty (30) days' prior written notice to the Mortgagee. All
policies shall further name Mortgagee as an additional insured and as a lender loss payee.
Mortgagor shall deliver all policies, including additional and renewal policies, to
Mortgagee, and, in the case of insurance about to expire, shall deliver renewal policies not
less than ten (10) days prior to their respective dates of expiration. Mortgagor shall not
take out separate insurance concurrent in form or contributing in the event of loss with that
required to be maintained hereunder unless Mortgagee is included thereon under a standard
mortgagee clause acceptable to Mortgagee. Mortgagor shall immegdiately notify
Mortgagee whenever any such separate insurance is taken out and shall promptly deliver to
Mortgagee the policy or policies of such insurance,

2.5. Adjustment of I osses with Insurer and Application of Proceeds of Insurance.

(a) In caseofiless oridamage by: firelor other casualty; Mortgagee is
authorized to (i) settle and adjust any claim under insurance policies which insure against
such risks, or (i) allow Mortgagor to agree with the insurance company or companies on

the amount to be paid in regard to such loss. In either case, the Mortgagee is authorized to .

collect and issue a receipt for any such insurance money. At the option of the Mortgagee,
such insurance proceeds may be applied in the reduction of the Liabilities, whether due or
not, or may be held by the Mortgagee and used to reimburse Mortgagor for the cost of the
rebuilding or restoration of the Premises. In the event Mortgagee elects to apply the
insurance proceeds in reduction or satisfaction of the Liabilities, such prepayment shall be
without penalty or premium to Mortgagor. Irrespective of whether such insurance
proceeds are used to reimburse Mortgagor for the cost of said rebuilding or restoration or
not, and irrespective of whether such insurance proceeds are or are not adequate for such
purpose, the Premises shall be so restored or tebuilt so as to be of at least equal value and
substantially the same character as prior to such damage or destruction. If the costof
rebuilding, repairing or restoring the Premises can reasonably be expected to exceed the
sum of One Hundred Thousand Dollars ($100,000.00), then the Mortgagor shall obtain
Mortgagee's approval of plans and specifications for'such work before such work shall be
commenced. In any case, where the insurance proceeds are made available for rebuilding
and restoration, such proceeds shall be disbursed in the manner and under the conditions
that the Mortgagee may require and upon Mortgagee being furnished with satisfactory
evidence of the estimated cost of completion thereof and with architect's certificates,
waivers of lien, contractor's and subcontractors' sworn statements and other evidence of
cost and payments so that Mortgagee can verify that the amounts disbursed from time to
time are represented by completed and in place work and that said work is free and clear of
mechanics' lien claims. If the estimated cost of completion exceeds the amount of the
insurance proceeds available, the Mortgagor immediately shall, on written demand of the
Mortgagee, deposit with the Mortgagee in cash the amount of such estimated excess cost.
No payment made prior to the final completion of the work shall exceed ninety percent
(90%) of the value of the work performed from time to time, and at all times the undis-
bursed balance of such proceeds remaining in the hands of the disbursing party shall be at
least sufficient to pay for the cost of completion of the work free and clear of liens. Any
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surplus which may remain after payment of such cost of building or restoration shall, at the
option of the Mortgagee, be applied on account of the Liabilities or be paid to any party
entitled thereto without interest.

(b)  Any provision of this Section 2.5 to the contrary notwithstanding,
provided that (i) the insurance carrier does not deny liability as to the insured and
Mortgagor demonstrates to Mortgagee's reasonable satisfaction that Mortgagor has the
financial capacity (taking into account any projected receipts from the Premises and any
proceeds from applicable insurance policies)to fulfill itsLiabilities and obligations under
the Notes, the Loan Agreements, this Mortgage and the other Related Documents during
the process of rebuilding or resteration, (ii) no Default (as hereinafter defined) exists under
this Mortgage, (iii) the proceeds of such casualty insurance are used solely for rebuilding
or restoration and are sufficient to rebuild or'restore the Premiises'as tequired hereunder (or
Mortgagor deposits any deficiency with Mortgagee or deposits.a letter.of credit or other
security satisfactory to Mortgagee in its absolute discretion to cover such deficiency),

(iv) the funds are released under escrow or construction funding arrangements satisfactory

to Mortgagee, and (v) the rebuilding or restoration can in Mortgagee's reasonable judgment

be expected to be substantially completed at least six (6) months prior to the final maturity
date of any of the Notes, Mortgagee agrees to make such insurance proceeds available,
after deducting therefrom any expenses incurred in the collection thereof, in-accordance
with the other provisions of this Section 2.5 for the rebuilding or restoration of the
Premises. Any excess proceeds remaining after completion of the rebuilding or restoration
of the Premises may be retained by Mortgagee at its option, for application against the
Liabilities as set forth above or paid to any party entitled thereto, without interest. In
addition, provided that no Default exists under this Mortgage, any proceeds of rent loss or
similar insurance shall be made available to: Mottgagor to pay debt service on the Notes

and operating expenses.

2.6. Stamp and Other Taxes. If the Federal, or any state, county, local, municipal
or other, government or any subdivision of any thereof having jurisdiction, shall levy,
assess or charge any tax (excepting therefrom any income tax on the Mortgagee's receipt of
interest payments on the principal portion of the Liabilities), assessment or imposition
upon this Mortgage, the Liabilities, the Notes or any of the other Related Documents, the
interest of the Mortgagee in the Collateral, or any of the foregoing, or upon the Mortgagee
by reason of or as holder of any of the foregoing, or shall at any time or times require
revenue stamps to be affixed to the Notes, this Mortgage, or any of the other Related
Documents, the Mortgagor shall pay all such taxes and stamps to or for the Mortgagee as
they become due and payable. If any law or regulation is enacted or adopted permitting,
authorizing or requiring any tax, assessment or imposition to be levied, assessed or
charged, which law or regulation prohibits the Mortgagor from paying the tax, assessment,
stamp, or imposition to or for the Mortgagee, then all sums hereby secured shall become
immediately due and payable at the option of the Mortgagee. Thereafter, if the Mortgagor
fails to make payment of all such sums within five (5) days of the Mortgagee's demand
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therefor, such failure shall constitute a Default hereunder and all sums secured hereby shall
become immediately due and payable.

2.7. Effect of Extensions of Time. If the payment of the Liabilities or any part
thereof is extended or varied or if any part of any security for the payment of the Liabilities
is released or additional security is taken, all persons now or at any time hereafter liable
~therefor, or interested in the Collateral, shall be held to assent to such extension, variation,
or taking of additional security orrelgase, and their liability and the lien and all provisions
hereof shall continue in full force, the right'of recourse against all'such persons being
expressly reserved by the Mottgagee, notwithstanding such extension, variation, taking of
additional security or release,

2.8. Recorded Instruments. That Mortgagor will promptly perform and observe, or
cause to be performed or observed, all:ofithe terms, covenants andiconditions of all instru-
ments of record affecting the Collateral, noncompliance with which would affect the
security of this Mortgage or impose any duty or obligation upon Mortgagor or other

occupant of the Premises, or any part thereof, and Mortgagor shall do or cause to be done -

~ all things necessary to preserve intact and unimpaired any and all easements,
appurtenances and other interests and rights in favor of or constituting any portion of the

Premises.

2.9. Mortgagee's Performance of Defaulted Acts. In the event of the occurrence of

a Default hereunder which is not cured within the time provided herein with respect to such
Default, if any, Mortgagee may, but need not, make any payment or perform any act herein
required of Mortgagor in any form and manner déemed expedient, and may, but need not,
make full or partial payments of principal of interest on priot encumbrances, if any, and
purchase, discharge, compromise or settle any tax lien or other prior lien or title or claim
thereof, or redeem from any tax sale or forfeiture affecting the Premises or consent to any
tax or assessment or cure any default of the Mortgagor as lessor under any of the Leases.
All monies paid for any of the purposes herein authotized and all expenses paid or incurred
in connection therewith, including attorneys' fees, and any other monies advanced by
Mortgagee in regard to any stamp tax or any Leases or to protect the Premises and the lien
hereof, shall be added to the Liabilities, and shall become immediately due and payable
without notice and with interest thereon at the Default Rate (as defined in the Loan
Agreements). Inaction of Mortgagee shall never be considered as a waiver of any right
accruing to it on account of any Default on the part of Mortgagor.

2.10. Mortgagee's Reliance on Tax Bills. Mortgagee in making any payment

hereby authorized: (a) relating to taxes and assessments, may do so according to any bill,
‘'statement or estimate procured from the appropriate public office without inquiry into the
accuracy of such bill, statement or estimate or into the validity of any tax, assessment, sale,
forfeiture, tax lien or title or claim thereof; or (b) for the purchase, discharge, compromise
or settlement of any other prior lien, may do so without inquiry as to the validity or amount
of any claim for lien which may be asserted.
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2.11. Condemnation.

(a)  Mortgagor hereby assigns, transfers and sets over unto the
Mortgagee the entire proceeds of any award or any claim for damages for any of the
Premises taken or damaged under the power of eminent domain or by condemnation (the
"Condemnation Proceeds'). The Mortgagee may elect to apply the Condemnation
_ Proceeds upon or in reduction of the Liabilities, whether due or not, or make the
Condemnation Proceeds available for restoration or rebuilding of the Premises,
Irrespective of whether the Condemnation Proceeds-are made available for restoration or
rebuilding, and irrespective of whether the Condemnation Proceeds are adequate for such
purpose, the Premises shall befrestored or rebuilt in accordance with'plans and
specifications to be submitted to and approved by the Mortgagee. In the évent the
Condemnation Proceeds lare: made available forrebuildingor restoration; the ,
Condemnation Proceeds shall be made available and disbursed in the manner and under the
conditions as provided in Section 2.5(b) hereof for the payment of insurance proceeds
toward the cost of rebuilding or restoration. In such event, if the estimated cost to
complete rebuilding or restoration exceeds the Condemnation Proceeds, Mortgagor
immediately shall, on written demand of the Mortgagee, deposit with the Mortgagee in
cash the amount of such excess cost. Any surplus which may remain after payment of such
cost of rebuilding or restoration shall, at the option of the Mortgagee, be applied on
account of the Liabilities or be paid to any party entitled thereto, without interest.

2.12. Mortgagee's Right of Inspection. Mortgagee shall have the right to inspect
the Premises at all reasonable times and access thereto shall be permitted for that purpose.

2.13. Continuing Priority. The Mortgagor will: pay stich fees, taxes and charges,
execute and file (at the Mortgagor's expense)such financing statements, obtain such
acknowledgments or consents, notify such obligors or providers of services and materials
and do all such other acts and things as the Mortgagee may from time to time request to
establish and maintain a valid and perfected first'and prior lien on and security interest in
the Collateral and to provide for payment to the Mortgagee directly of all cash proceeds
thereof, with the Mortgagee in possession of the Collateral to the extent it requests;
maintain its executive office and principal place of business at all times at the address
shown above ; keep all of its books and records relating to the Collateral on the Premises or
at such address; keep all tangible Collateral on the Real Estate except as the Mortgagee
may otherwise consent in writing; make notations on its books and records sufficient to
enable the Mortgagee, as well as third parties, to determine the interest of the Mortgagee
hereunder; and not collect any Rents or the proceeds of any of the Leases or Intangibles
more than thirty (30) days before the same shall be due and payable except as the
Mortgagee may otherwise consent in writing. |

2.14. Utilities. The Mortgagor will pay all utility charges incurred in connection
with the Collateral and maintain all utility services available for use at the Premises.
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2.15. Contract Maintenance; Other Agreements; Leases.

(@)  The Mortgagor will, for the benefit of the Mortgagee, fully and
promptly keep, observe, perform and satisfy each obligation, condition, covenant, and
restriction of the Mortgagor affecting the Premises or imposed on it under any agreement
between Mortgagor and a third party relating to the Collateral or the Liabilities secured
hereby, including, without limitation, the Leases, the Contracts for Sale, the Contracts for
Construction and the Intangibles (cgllectively, the "Third Party,Agreements"), so that
there will be no default thereunder and so that the'Persons (other than the Mortgagor)
obligated thereon shall be and remain at all times obligated to perform for the benefit of the
Mortgagee; and the Mortgagorwill not permit'to exist any ‘condition, event or fact which
could allow or serveas a basis or justification for any such Person to avoid such

performance. Without the'prior written'consent of the Mortgagee, the Mortgagor shall not -

(i) make or permit any termination or:material amendment of therightsiof the Mortgagor
under any Third Party Agreement; (ii) collect rents or the proceeds of any Leases or
Intangibles more than thirty (30) days before the same shall be due and payable; (iii) make
any material modification or amendment to any Leases, cancel or terminate the same or
accept a surrender of the leased premises; (iv) consent to the assignment or subletting of
the whole or any portion of any lessee's interest under any material Lease, or grant any
options to renew; or (V) in any other manner impair Mortgagee's rights and interest with
respect to the Rents. The Mortgagor will furnish Mortgagee, within ten (10) days after a
request by Mortgagee to do so, a written statement containing the names of all lessees,
terms of all Leases, including the spaces occupied and the rentals payable thereunder,
exercise within five (5) days of any demand therefor by Mortgagee any right to request
from the lessee under any Lease a certificate with respect {0 the status thereof and not
permit any Lease to become subordinate to any lien on the Premises without the prior
written consent of Mortgagee. Mortgagor shall include in each Lease, a provision whereby
the tenant thereunder covenants that it will-not subordinate its Jeasehold interest therein to
any lien on the Premises without the prior written consent of Mortgagee and the Mortgagor
shall promptly deliver to the Mortgagee copies of'any'demands or notices of default
received by the Mortgagor in connection with any Third Party Agreement and allow the
Mortgagee the right, but not the obligation, to cure any such default. All security or other
deposits, if any, received from tenants under the Leases shall, to the extent required by
applicable law or the Related Documents, be segregated and maintained in an account
satisfactory to the Mortgagee and in compliance with the law of the state where the
Premises are located and with an institution satisfactory to the Mortgagee.

(b)  Nothing in this Mortgage or in any of the other Related Documents
shall be construed to obligate Mortgagee, expressly or by implication, to perform any of
the covenants of Mortgagor as landlord under any of the Leases assigned to Mortgagee or
under any Third Party Agreements, or to pay any sum of money or damages therein
provided to be paid by the Mortgagor, each and all of which covenants and payments
Mortgagor agrees to perform and pay. Unless waived by Mortgagee, each of the Leases
shall have a subordination provision in form and substance reasonably satisfactory to

Document Number : 497629 -13-

1

PR s SR




~ to Mortgagee. Until all of the Liabilities and other sums secured by this Mortgage are paid

- person succeedrng to the interest of Mortgagor as a result of such enforcement and shall

~‘recognize such successor in interest as landlordiuider sich Leasewithouit change in the

_terms or other provisions thereof; provided, however that said successor in‘interest shall
_..pot. be bound by any paymentofirent or additional rent formore than one month i

conﬁrmmg such attomment

E m writing immediately upon learning of the occurrence of any Default hereunder, which

s thereto

' consent of Mortgagee create, effect or consent o or suffer or permit any conveyance, sale,

~ alienation of the Premises or any part thereof, orinterest therein, whether any such
‘conveyance, sale, transfer, lien, pledge, mortgage, sécurity interest, encumbranceor

~ Documents, or (B) to the lien of current taxes and assessments not yet due and payable
- binding upon, any Person who, in accordance with the terms hereof or otherwxse, shall

- Premises or any 1nterest in the Mortgagorl :

: obtaining the express written consent of the Mongagee to any such assrgnment or permu -
any such assxgnment to occur by operanon of law L i : :

- Document Number : 497629 ; - =14

Mortgagee, subordinating the interest of the tenants under the Leases to this‘ Movrtgage, and
all renewals, modifications, consolidations, replacements and extensions hereof and shall =~
have attornment and noncancellation clauses in form and substance reasonably satisfactory

in full, Mortgagee reserves the right to requrre that any Lease be made erther superior to or.
inferior to the llen of this Mortgage :

‘ (c) - In the event of the enforcement by Mortgagee of the remedres e
provxded for by law or by this Mortgdge, the Jesseeaunder.cachd.edse shall attorn to any

advance, and shall not be bound by any. amendment or modlﬁcanon to any Lease made
without the consent of Mortgagee or said successor in interest. ‘Each lessee, upon request
by said successor in interest, shall execute and dehver an instrument or mstruments ‘

2,16, Nonfy the Mortgagee gf Default The Mortgagor shall nonfy the Mortgagee ‘

notice shall descnbe such Default and the steps being taken by the Mortgagor thh respect

2 17 estnctlons on Transfers, A§Slgmggts, Futurg Lga §§

(a) The Mortgagor shall not, thhout ﬁrst obtammg the express wntten'k
assignment, transfer, lien, pledge mortgage, security interest or.other encumbranee or
alienation is effected directly, indirectly, voluntarily or involuntarily, by operation of law'
or otherwise; provided, that the foregoing provisions of this Section 2.17(a) shail not apply
(A) to the lien of this Mortgage or any lien created pursuant to the other Related »

The provisions of this Section 2.17(a) shall be operative with respect to, and shall be

acquire, either directly or indirectly, any part of or interest in or encumbrance upon the

(b) : The Mortgagor shall not cause or pernut any Rents, Leases, Ca

~ Contracts for Sale or other contracts relating to the Premises to be assigned, transferred, y‘

conveyed, pledged or disposed of to any party other than the Mortgagee wrthout first -
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(c)  The Mortgagor shall not cause or permit all or any portion of or
interest in the Premises or the Improvements to be leased (that word having the same
meaning for purposes hereof as it does in the law of landlord and tenant) directly or
indirectly, without the prior written consent of the Mortgagee and, if granted, under Leases
approved in writing by the Mortgagee.

2.18. Assignment of Leases and Rents and Collections.-

(a)  Allof the Mortgagor's interest infand rights dnder the Leases now
existing or hereafter entered into, and all of the Rents, whether now due, past due, or to
become due, and including all prepaid rents'and security deposits, and all other amounts
due with respect to any of the other Collateral, are hereby absolutely, presently and

- unconditionally assigned and conveyed to the Mortgagee to be applied by the Mortgagee in

payment of the Liabilities and all-other sums(payable under thistMortgage:- Prior to the
occurrence of any Default, the Mortgagor shall have a license to collect and receive all
Rents and other amounts, which license shall be terminated at the sole option of the
Mortgagee, without regard to the adequacy of its security hereunder and without notice to
or demand upon the Mortgagor, upon the occurrence of any Default, It is understood and
agreed that neither the foregoing assignment to the Mortgagee nor the exercise by the
Mortgagee of any of its rights or remedies under Article III hereof shall be deemed to make
the Mortgagee a "mortgagee-in-possession” or otherwise responsible or liable in any
manner with respect to the Collateral or the use, occupancy, enjoyment or operation of all
or any portion thereof, unless and until the Mortgagee, in person or by agent, assumes
actual possession thereof, nor shall appointment of a receiver for the Collateral by any
court at the request of the Mortgagee or by agreement with the Mortgagor, or the entering
into possession of any part of the Collateral by such receiver;be deemed to make the
Mortgagee a mortgagee-in-possession or otherwise responsible or liable in any manner
with respect to the Collateral or the use, occupancy, enjoyment or operation of all or any
portion thereof. Upon the occurrence of any Defauit, this shall constitute a direction to and
full authority to each lessee under any Leases, each'guarantor of any of the Leases and any
other Person obligated under any of'the Collateral to pay all Rents and other amounts to the
Mortgagee without proof of the Default relied upon. The Mortgagor hereby irrevocably
authorizes each such Person to rely upon and comply with any notice or demand by the
Mortgagee for the payment to the Mortgagee of any Rents and other amounts due or to
become due.

(b)  The Mortgagor shall apply the Rents and other amounts to the
payment of all necessary and reasonable operating costs and expenses of the Collateral,
debt service on the Liabilities and otherwise in compliance with the provisions of this

Mortgage.

(c)  The Mortgagor shall at all times fully perform the obligations of the |

lessor under all Leases.
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_participating interest thereln or to any Person acquiring title to all or any part of the
- rights and powers herein provided to the Mortgagee Upon the occurrence of any Default
- the Mortgagee shall have the right to execute new leases of any part of the Collateral, - .
.. including leases that, extend beyond the term of this Mortgage. The Mortgagee shall have R it
- the authortty, as the Mortgagor s attorney—m-fact such authority bemg coupled with an ‘
- all papers and documents relatmg to the operatlon, leasmg and mamtenance of the
- Collateral : »

tts contmuance at Mortgagee’s, request, Mortgagor covenants and agrees to pay to the
5 Mortgagee (or as directed by Mortgagee, to a depository institution ("Depository")) -
- monthly until all of the Notes and all of the other Ltablhnes have been paxd in full,in
“addition to the monthly payments of pnnc1pal and interest under the terms of the Notes and

~ . and assessments next due upon the Premises (all as estimated by the Mortgagee) and the
»premtums that wnll next become due and payable on policies of fire, rental value and other

~ assessments and insurance premiums will become due and payable, such sums to be held

of the sald 1tems

| each month in a single payment to be applied by the Mortgagee or the Depository, if any,
'to the foregomg items in such order as the Mortgagee shall elect in 1ts sole dnscretxon '

1o the Premises, such additional amount as may be necessary to provide the Mortgagee or

‘thereof

shall within ten (10) days of receipt from the Mortgagor of a written request therefor

(including, without limitation, official tax bills or statements for insurance premiums), -

-may have made all appropmate payments to the Mortgagee or the Deposltory, 1f any, as

: Docurnent.l\lumbet 1497629 .

0

(d) The Mortgagee shall have the nght to assxgn the Mortgagee s right,
title and interest in any Leases to any subsequent holder of this Mortgagee or any

Collateral through foreclosure or otherwise. Any subsequent assignee shall have all the-

interest and irrevocable, to sign the name of the Mortgagorand to bind the Mortgagor on

2 19 Reserve for Taxes Assessments and Insurance After a Default and dunng

concurrently therewith, monthly, until all of the Notes are fully paid, a sum equal to taxes

insurance covering the Premises requlred under the terms of this Mortgage, divided by the e
number of months to elapse before one month prior to the date when such taxes, i

by the Mortgagee or the Deposnory, if any, thhout mterest accrumg thereon, to pay each

All payments desmbed above in thlS §gcnon 2 1 9 shall be paxd by the Mortgagor

The Mortgagor shall also pay. to the Mortgagee, at least thtrty (30) days pnor to the
due date of any taxes, assessments or msurance premlums leV1ed on, against or with respect 3

the DepOSttory, if any, with sufﬁcxent funds to pay any such tax, assessment and insurance
premiums under thxs §§gtton 2.19 at least ﬁf‘teen (15) days in advance of the due date

Prtor to acceleratlon of the Llabthttes, the Mortgagee or the Deposntory, lf any, ,

together with such supporting documentation as the Mortgagee may reasonably requlre g | :

cause proper amounts to be withdrawn from the apphcable depository account and pald
directly to the appropnate fax eollectmg authority or insurer. Even though the Mortgagor




required by this Mortgage, the Mortgagor shall nevertheless have full and sole
responsibility at all times to cause all taxes, assessments and insurance premiums to be
fully and timely paid, and the Mortgagee or any Depository shall have no responsibility or
obligation of any kind with respect thereto except with respect to payments required to be
made by the Mortgagor hereunder for which the Mortgagee or the Depository, if any, has
received funds to cover such payments in full and all statements, invoices, reports or other

- materials necessary to make such payments; all not less than thirty (30) days prior to the

deadline for any such payment. If at any time the funds so held by the Mortgagee shall be
insufficient to cover the full amountiofall 'taxes, assessments and insurance premiums then
accrued (as estimated by the Mortgagee) with respect to the then-current twelve-month
period, the Mortgagor shall, within ten (10)'days/after receipt of notice thereof from the
Mortgagee or the Depasitory, if any, deposit with the Mortgagee or the Depository, if any,

- such additional funds as' may be necessary to remove the deficiency.” Failure to'do so

within such 10-day period shall be a Default hereunder and alisums-hereby secured shall
immediately become due and payable at the option of the Mortgagee. In the event
Mortgagee accelerates the Liabilities, initiates a foreclosure of the Premises or otherwise

exercises its rights and remedies, accumulations under this Section 2.19 may be applied to .
the Liabilities in such order of application as the Mortgagee may elect in its sole discretion,

Any Depository hereunder shall not be liable for any act or omission performed in good
faith or pursuant to the direction of any party hereto, but shall be liable only for its gross
negligence or willful misconduct. :

2.20. Governmental Requirements; Utilities. The Mortgagor will at all times fully

comply with, and cause the Collateral and the use and condition thereof fully to comply
with, all federal, state, county, municipal, local and other governmental statutes,
ordinances, requirements, regulations, rules,.orders and decrees of any kind whatsoever
that apply or relate to the Mortgagor or the Collateral or the use thereof, and will observe
and comply with all conditions and requirements necessary to preserve and extend any and
all rights, licenses, permits, privileges, franchises and concessions (including, without
limitation, those relating to land use and development, landmark preservation,
construction, access, water rights and use, noise and pollution) which are applicable to the
Mortgagor or have been granted for the Collateral or the use thereof.

2.21. Compliance with Agreements. Mortgagor shall not do, permit suffer or
refrain from doing anything as a result of which a default by the Mortgagor would exist

under the Loan Agreements.

IIl. DEFAULT; REMEDIES

3.1. Defaults. Each of the following shall constitute a default (" Default")
hereunder:

(a)  Failure to pay any installment of principal or interest under the
Notes when due or declared due; or
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(b)  Non-compliance by the Mortgagor with, or failure by the Mortgagor
to pay or perform, any obligation, covenant, condition or agreement contained herein
(other than any non-compliance or failure which constitutes a default under Section 3.1(a)

- or 3.1(c) of this Agreement) and continuance of such non-compliance or failure for ten (10)

days after written notice thereof to the Mortgagor from the Mortgagee with respect to any
(i) monetary default under this Mortgage, or (ii) default under Section 2.4 of this
Agreement, or for fifteen (15) days after written notice thereof to the Mortgagor from the
Mortgagee with respect to any non-monetary default under this Mortgage, other than under

Section 2.4; or

(c) Any representation or warranty-made by/or on behalf of Mortgagor to
Mortgagee contained herein shall prove to have been false or misleading in any material
respect as of the time such'representation’or warranty was'made'and Mortgageé notifics
Mortgagor thereof in writing; or

(d)  The occurrence of a Default or Event of Default (as such terms are
defined therein) under the terms and provisions of any of the Related Documents or any
guaranty of the Liabilities; or

(e) A default by the Mortgagor occurs under the terms of any of the

Leases or under any other Third Party Agreement and any such default continues for more |

than the applicable period of grace, if any, therein set forth; or

H The occurrence of any of the following: (i) the Mortgagor or any
guarantor of the Liabilities shall file a petition'seeking relief under the United States
Bankruptcy Code, 11 U.S.C. § 101 et seq. (the "' Bankruptcy Code") or any similar law,
state or Federal, whether now or hereafter existing, or any answer admitting insolvency or
inability to pay its debts, or fail to obtain a-vacation or stay of involuntary proceedings
within sixty (60) days, as hereinafter provided; or (ii) an order for relief shall be entered in
an involuntary case against the Mortgagor or any guarantor, or a trustee or a receiver shall
be appointed for the Mortgagor or-any guarantor of the Liabilities, or forall of the property
of Mortgagor or any guarantor of the Liabilities, or the major part thereof, in any
involuntary proceeding, or any court shall have taken jurisdiction of the property of the
Mortgagor or any guarantor of the Liabilities, or the major part thereof, in any voluntary or
involuntary proceeding for the reorganization, dissolution, liquidation or winding up of the
Mortgagor, or any guarantor of the Liabilities, and such trustee or receiver shall not be
discharged or such jurisdiction relinquished or vacated or stayed on appeal or otherwise
stayed within sixty (60) days; or (iii) the Mortgagor or any guarantor of the Liabilities,
shall make an assignment for the benefit of creditors, or shall admit in writing its inability
to pay its debts generally as they become due, or shall consent to the appointment of a
receiver or trustee or liquidator of all or a major part of its property; or (iv) the Mortgagor
or any guarantor of the Liabilities is formally charged under a Federal or state law, for
which forfeiture of the Premises is a potential penalty.
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3.2. Acceleration. Upon the occurrence of any Default, the entire indebtedness
evidenced by the Notes, and all other Liabilities, together with interest thereon at the
Default Rate (as defined in the Loan Agreements) shall, notwithstanding any provisions of
the Notes or the other Related Documents, at once, at the option of the Mortgagee, become
immediately due and payable without demand or notice of any kind to the Mortgagor or
any other Person. Further, in the event Mortgagee shall be or become entitled to, or shall,
accelerate the Liabilities, Mortgagee shall have the right, at Mortgagor's expense, to
conduct an environmental audit, review and assessment of the Premises and Mortgagor
hereby consents to Mortgagee and its representatives entering uponithe Premises for such
purpose. The scope of such environmental audit, review and assessment shall be
determined by Mortgagee.

3.3. Foreclosure; Expense of Litigation: ‘Uponitheoccurrenceof any Default,

Mortgagee shall have the right immediately to-foreclose thisMortgage: In.any civil action
to foreclose the lien hereof, there shall be allowed and included as Liabilities in the order
or judgment for sale all expenditures and expenses which may be paid or incurred by or on
behalf of Mortgagee for attorneys' fees, appraiser's fees, outlays for documentary and
expert evidence, stenographers' charges, publication costs and costs (which may be
estimated as to items to be expended after entry of the order or judgment) of procuring all
such abstracts of title, title searches and examinations, title insurance policies, Torrens
certificates, and similar data and assurances with respect to title as Mortgagee may deem
reasonably necessary either to prosecute such civil actions or to evidence to bidders at any
sale which may be held pursuant to such order or judgment the true condition of the title to
or the value of the Collateral. All expenditures and expenses of the nature in this

Section 3.3 mentioned, and such expenses and {ees as may be incurred in the protection of
the Collateral and maintenance of the lien of this Mortgage, including the fees of any
attorney employed by Mortgagee in any litigation or proceeding affecting this Mortgage,
the Notes or the other Liabilities, including probate, bankruptey and appellate proceedings,
or in preparation for the commencement or defense of any pending or threatened civil
actions or proceeding shall be immediately due and payable by Mortgagor, with interest
thereon at the Default Rate, and shall be secured by this Mortgage.

3.4. Application of Proceeds of Foreclosure Sale. The proceeds of any foreclosure

sale of the Premises shall be distributed and applied in the following order of priority:

first, on account of all costs and expenses incident to the foreclosure proceedings,
including all such items as are mentioned in Section 3.3 hereof; second, all other items
which may under the terms hereof constitute Liabilities other than the Liabilities evidenced
by the Notes, with interest thereon as herein provided; third, all principal and interest
remaining unpaid on the Notes; and fourth, any surplus to Mortgagor, its successors or
assigns, as their rights may appear.

3.5. Appointment of Receiver, Mortgagor agrees that upon, or at any time after
the filing of a complaint to foreclose this Mortgage, upon written notice to Mortgagor, the
court in which such complaint is filed may appoint a receiver of the Premises. Such
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appointment may be made either before or after sale, without regard to the solvency or
insolvency of Mortgagor at the time of application for such receiver and without regard to
the then value of the Premises or whether the same shall be then occupied as a homestead
or not and the Mortgagee hereunder or any holder of the Notes may be appointed as such
receiver. Such receiver shall have power to collect the rents, issues and profits of the
Premises during the pendency of such foreclosure suit and during the full statutory period
of redemption, whether there be redemption or not, as well as during any further times
when Mortgagor, except for the interyention of such receiver, would be entitled to collect
such rents, issues and profits, and all othér'powersiwhich may benécessary or are usual in
such cases for the protection, possession, control, management and operation of the
Premises during the whole of said period. Mortgagor further agrees that the court from
time to time may authorize the receiver to apply the net income in his hands in payment in

whole or in part of:” (a) the Liabilities; or anyjudgment or order foreclosing this Mortgage, -

or any tax, special assessment orother lien'which may be or become superior to the lien
hereof or of such decree, provided such application is made prior to foreclosure sale; and
(b) the deficiency in case of a sale and deficiency.

3.6. Mortgagee's Right of Possession in Case of Default. In any case in which

under the provisions of this Mortgage, Mortgagee has a right to institute foreclosure
proceedings, whether before or after the Liabilities secured hereby are declared to be

immediately due, or whether before or after the institution of legal proceedings to foreclose -

the lien hereof or before or after sale thereunder, Mortgagor, upon demand of Mortgagee,
shall surrender to Mortgagee and Mortgagee shall be entitled to take actual possession of
the Premises or any part thereof personally, or by its agents or attorneys. In such event
Mortgagee in its discretion may, in accordance with law, enter upon and take and maintain
possession of all or any part of the Premises; together with all documents, books, records,
papers and accounts of Mortgagor or then owner of the Premises relating thereto, and may
exclude Mortgagor, its agents or servants, wholly therefrom and may as attorney in fact or
agent of Mortgagor, or in its own name as Mortgagee and under the powers herein granted,
hold, operate, manage and control the Premises and'conduct the business, if any, thereof,
either personally or by its agents, and with full power to use such measures, legal or
equitable, as in its discretion or in the discretion of its successors or assigns may be
deemed proper or necessary to enforce the payment or security of the avails, rents, issues,
and profits of the Premises, including actions for the recovery of rent, actions in forcible
detainer and actions in distress for rent, and with full power to: (a) cancel or terminate any
Lease or sublease for any cause or on any ground which would entitle Mortgagor to cancel
the same; (b) elect to disaffirm any Lease or sublease which is then subordinate to the lien
hereof; (c) extend or modify any Leases and to make new Leases, which extensions,
modifications and new Leases may provide for terms to expire, or for options to lessees to
extend or renew terms to expire, beyond the maturity date of Liabilities and beyond the
date of the issuance of a deed or deeds to a purchaser or purchasers at a foreclosure sale, it
being understood and agreed that any such Leases, and the options or other such provisions
to be contained therein, shall be binding upon Mortgagor and all persons whose interests in
the Premises are subject to the lien hereof and upon the purchaser or purchasers at any
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foreclosure sale, notwithstanding any redemption from a foreclosure of this Mortgage,
discharge of the Liabilities, satisfaction of any foreclosure decree, or issuance of any
certificate of sale or deed to any purchaser; (d) make all necessary or proper repairs, deco-
rating, renewals, replacements, alterations, additions, betterments and improvements to the
Premises as Mortgagee may deem appropriate; () insure and reinsure the same and all
risks incidental to Mortgagee's possession, operation and management thereof: and

(f) receive all of such Rents and proceeds, hereby granting full power and authority to
exercise each and every of the rights, privileges and powers herein granted at any and all
times hereafter, without prior notice to Mortgagor

lication of Ihcome Received by Mortgageg. Mortgagee, in the exercise of
the rights and powers conferred herein, shall'have full powerto use and apply the Rents
and proceeds of the Preémises (o the paymentof or on account of the following,in such
order as Mortgagee may reasenably determine:

(a)  tothe payment of the operating expenses of the Premises, including
the cost to manage and lease the Premises (which shall include appropriate compensation
to Mortgagee and its agent or agents, if management be delegated to an agent or agents),
establishing claims for damages, if any, and premiums on insurance hereinabove
authorized;

(b)  tothepayment of taxes and special assessments now due or which
may hereafter become due on the Premises;

(c) to the payment of all repairs, replacements, alterations, additions,
betterments, and improvements of the Premises and of placing the Premises in such
condition as will, in the judgment of Mortgagee, make it readily marketable and rentable;
and

(d)  tothe payment of any of the Liabilities or any deficiency which may
result from any foreclosure sale.

3.8. Performance of Third Party Agreements. The Mortgagee may, in its sole

discretion at any time after the occurrence of a Default, notify any Person obligated to the
Mortgagor under or with respect to any Third Party Agreements of the existence of a
Default, require that performance be made directly to the Mortgagee at the Mortgagor's
expense, advance such sums as are necessary or appropriate to satisfy the Mortgagor's
obligations thereunder and exercise, on behalf of the Mortgagor, any and all rights of the
Mortgagor under the Third Party Agreements as the Mortgagee, in its sole discretion,
deems necessary or appropriate; and the Mortgagor agrees to cooperate with the Mortgagee
in all ways reasonably requested by the Mortgagee (including the giving of any notices
requested by, or joining in any notices given by, the Mortgagee) to accomplish the
foregoing. '
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3.9. Rights Cumulative. No right, power or remedy herein conferred upon or

reserved to Mortgagee is intended to be exclusive of any other right, power or remedy, and
each right, power and remedy herein conferred upon the Mortgagee is cumulative and in
addition to every other right, power or remedy, express or implied, given now or hereafter
existing, at law or in equity, and each and every right, power and remedy herein set forth or
otherwise so existing may be exercised from time to time as often and in such order as may
be deemed expedient by the Mortgagee, and the exercise or the beginning of the exercise of
one right, power or remedy shall not be a waiver of the right to exercise at the same time or
thereafter any other right, power or remedy,@nd no delay or omission of the Mortgagee in
the exercise of any right, power or remedy accruing hereunder or arising otherwise shall
impair any such right, power orremedy, or be construed to be a waiver of any Default or
acquiescence therein.

IV. GENERAL
4.1. Release upon Payment and Discharge of Mortgagor's Liabilities. Mortgagee

shall release this Mortgage and the lien thereof by proper instrument upon payment and
discharge of all of the Liabilities. '

4.2. Giving of Notice. Any notice, demand or other communication required or
permitted hereunder shall be in writing and shall be deemed to be given if and when sent in

the manner provided in the Loan Agreements.

4.3, Waiver of Notice. No action for the enforcement of the lien or of any
provision hereof shall be subject to any defense which would not be good and available to
the party interposing same in an action at law-upon the Notes hereby secured.

4.4, Waiver of Statutory Rights. Mortgagor shall not apply for or avail itself of
any appraisal, valuation, stay, extension or exemption laws, or any so-called "Moratorium
Laws," now existing or hereafter enacted, in orderto prevent or hinder the enforcement or
foreclosure of this Mortgage, but hereby waives the benefit of such laws. Mortgagor, for
itself, and all who may claim through or under it, waives any and all right to have the
property and estates comprising the Collateral marshaled upon any foreclosure of the lien
hereof and agrees that any court having jurisdiction to foreclose such lien may order the
Collateral sold as an entirety. Mortgagor does hereby expressly waive any and all rights of
redemption from any order, judgment or decree of foreclosure of this Mortgage on behalf
of Mortgagor and each and every person acquiring any interest in or title to the Collateral
subsequent to the date of this Mortgage. Mortgagor does hereby further expressly waive,
to the extent now or hereafter permitted by law, all rights of reinstatement of this Mortgage
pursuant to any provision of Indiana law regarding mortgage foreclosures.
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4.5. Compliance with Indiana Mortgage Foreclosure Law. In the event that any

provision of this Mortgage shall be inconsistent with any provision of Indiana law
regarding mortgage foreclosure (“Foreclosure Law”), the provisions of the Foreclosure
Law shall take precedence over the provisions of this Mortgage, but shall not invalidate or
render unenforceable any other provision of this Mortgage that can be construed in a
manner consistent with the Foreclosure Law. If any provision of this Mortgage shall grant
to Mortgagee any rights or remedies-upon any Default by the Mortgagor which are more
limited than the rights that would otherwise be vested in Mortgagee under the Foreclosure
Law in the absence of said provision, Mortgagee shall be vested with the rights granted in
the Foreclosure Law to the full extent permitted by law, Without limiting the generality of
the foregoing, all expenses incurred by Mortgagee to the extent reimbursable under the
Foreclosure Law, whether incurred before or after any decree or judgment of foreclosure,

and whether enumerated in' _Section'4.6 of this' Mortgage, shall be added to.the'Liabilities -

secured by this Mortgage or byithe judgmentiofiforeciosure.

4.6. Secunty Agreement: Fixture Filing. In the event of a Default under this
Mortgage, the Mortgagee, pursuant to the appropriate provisions of the UCC, shall have
the option of proceeding as to both real property and personal property in accordance with
its rights and remedies with respect to the real property, in which event the default
provisions of the UCC shall not apply. The parties agree that, in the event the Mortgagee
shall elect to proceed with respect to the personal property Collateral securing the
Liabilities separately from the real property, ten (10) days notice of the sale of the personal
property Collateral shall be reasonable notice. The reasonable expenses of retaking,
holding, preparing for sale, selling and the like incurred by the Mortgagee shall include,
but not be limited to, reasonable attorneys' fees.and legal expenses incurred by Mortgagee:
The Mortgagor agrees that, without the written consent of the Mortgagee, the Mortgagor
will not remove or permit to be removed from the Premises any of the fixtures securing the
Liabilities except that so long as no Default has occurred and is continuing, Mortgagor
shall be permitted to sell or otherwise dispose of such property when obsolete, worn out,
inadequate, unserviceable or unnecessary for use inthe'operation of the Premises, upon
replacing the same or substituting for the same other property at least equal in value to the
initial value to that disposed of and in such a manner so that said other property shall be
subject to the security interest created hereby and so that the security interest of the
Mortgagee shall always be perfected and first in priority, it being expressly understood and
agreed that all replacements, substitutions and additions to the property securing the
Liabilities shall be and become immediately subject to the security interest of this
Mortgage and covered hereby.

4.7. Filing and Recording Fees. Mortgagor will pay all filing, registration or
recording fees, and all expenses incident to the execution and acknowledgment of this

Mortgage and all Federal, state, county, and municipal taxes, and other taxes, duties,
imposts, assessments and charges arising out of or in connection with the execution and
delivery of the Notes, this Mortgage and the other Related Documents.
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o 48 oLrabrht nMort agee. Notwrthstandmg anythmg Contalned herem, the ;
Mortgagee shall not be obhgated to perform or discharge, and does not hereby undertake to B

o perform or drscharge, any obligation, duty or liability of the Mortgagor, whether hereunder, SIS T i
~ under any of the Third Party Agreements or otherwise, and the Mortgagor shall and does
hereby agree to indemnify against and hold the Mortgagee harmless of and from: any and-

all liabilities, losses or damages which the Mortgagee may;ncurorpay underorwith . - i j./

resulting in loss, injury or death to any lessee, licensee, employee stranger or other Person
- No liability shall be enforced or asserted agamst the Mortgagee in its exercise of the

- claims or demands, the Mortgagor agrees to reimburse the Mortgagee immediately upon

- word "Mortgagor" when used herein shall include all such persons and all persons hable

" holders, from txme to tune, of the Notes secured hereby
‘Mortgage or the Notes secured hereby or any other Related Documents shall for any reason ; et

. Mortgage and this Mortgage shall be construed as if such invalid, 1llegal or unenforceable =
~ provision had never been contained herein or therein. The creation of this Mortgage the .

" internal laws of the State of Indiana without regard to principles of conflicts of law, .

N obhgatrons of Mortgagor (mc udmg, but not hmtted to the lrabxhty of Mortgagor for any
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__ respect to any of the Collateral or under or by reason of its exercise of nghts hereunder; o booS g e
" and any and all clalms and demands whatsoever which may be asserted against the - i N e R
- Mortgagee by reason of any allegedjobligations ot undertakings dnits part to perform or

. Udrseharge any of the terms, covenants or agréements contained in any of the Collateral orin~

~ any of the contracts, documenits or instruments evidencing or creating anyfof the Collateral
~ except for claims, liability, loss or damage resultlng directly from Mortgagee's gross .
o neglrgence or willful misconduct) The Mortgagee shall not have responsrbrhty for the ey
~ control, care, management or reparr of the Premises or be responsrble or liable for any - '

neghgence in the management operation, upkeep, repair or control of the Premises

powers granted to it under this Mortgage, and the Mortgagor expressly waives and releases |
any such liability. Should the Mortgagee incur any such liability, loss or damage under :
any of the Third Party Agreements or under or by reason hereof, or in the defense of any

demand for the full amount thereof mcludmg costs, expenses and attomeys fees..

| 4 9 Successors T hlS Mortgage, and all prov1srons hereof shall extend to and be
bmdmg upon Mortgagor and its successors, grantees-and assigns, any subsequent owner or i
owners of the Premises and all persons claiming under or through Mortgagor, andthe
for the payment of the Liabilities or any part thereof, whether or not such persons shall AT,
have executed the Notes or this Mortgage. The word "Mortgagee" when used herein shall
include the successors and assigns of the Mortgagee named heretn, and the holder or

4 10. §e_verab;11ty In the event one or more of the provxslons contamed in thrs e

be held to be invalid, illegal or unenforceable in any. respect such 1nvahd1ty, rllega lityor =

unenforceabxhty shall, at the option of the Mortgagee, not affect any other provision of this

perfection of the lien or security interest in the Premises, and the rights and remedies of the .

~ Mortgagee with respect to the Premises, as provided herein and by the laws of the state in |

which the Premises are located, shall be governed by and construed in accordance w1th the

Otherwise, the Loan Agreements, the Notes and the other Related Documents and all other 7 e
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deficiency following a foreclosure of all or any part of the Premises) shall be governed by
and construed in accordance with the internal laws of the State of Illinois, without regard to
principles of conflicts of laws, such State being the State where such documents were
executed and delivered. :

4.11. No Offset. No offset or claim that Mortgagor now has or may have in the
future against Mortgagee shall relieve Mortgagor from paying-any amounts due under the
Notes secured hereby or from perfogning any other obligations contained herein or secured
hereby.

4.12. No Reliance by Other§ on the Premises. {Mortgagor shallnot by act or

omission permit any building or other improvement on the Premises not subject tg the lien .
of this Mortgage to rely'on'the Premises or any part thereof or any interest therein to fulfill
any municipal or governmental requirement, and Mortgagor hereby assigns'to Mortgagee
any and all rights to give consent for all or any portion of the Premises or any interest
therein to be used. Similarly, no building or other improvement on the Premises shall rely
on any premises not subject to the lien of this Mortgage or any interest therein to fulfill any:
governmental or municipal requirement. Mortgagor shall not by act or omission impair the
integrity of the Premises as zoned. Any act or omission by Mortgagor which would result
in a violation of any of the provisions of this Section 4.12 shall be void.

4.13. No Merger. It being the desire and intention of the parties hereto that this
Mortgage and the lien hereof do not merge in fee simple title to the Premises, it is hereby
understood and agreed that should the Mortgagee acquire any additional or other interests
in or to the Premises or the ownership thereof,-then, unless a contrary intent is manifested
by the Mortgagee as evidenced by an express statement to that effect in an appropriate
document duly recorded, this Mortgage and the lien hereof shall not merge in the fee
simple title, toward the end that this Mortgage may be foreclosed as if owned by a stranger
to the fee simple title.

4.14. Mortgagee Not a Joint Venturer or Partner. The Mortgagor and the

Mortgagee acknowledge and agree that in no event shall the Mortgagee be deemed to be a
partner or joint venturer with the Mortgagor. Without limitation of the foregoing, the
Mortgagee shall not be deemed to be such a partner or joint venturer on account of its
becoming a mortgagee in possession or exercising any rights pursuant to this Mortgage or
pursuant to any other instrument or document evidencing or securing any of the Liabilities
secured hereby, or otherwise.

4.15. Mortgage and Other Related Documents; Obligato tur vances.

(8  The Mortgagor covenants that it will timely and fully perform and
satisfy all the terms, covenants and conditions of this Mortgage, the Notes and all of the
other Related Documents.
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(b)  This Mortgage is granted to secure future advances and loans from
the Mortgagee to or for the benefit of the Mortgagor or the Premises and costs and
expenses of enforcing the Mortgagor's obligations under this Mortgage and the other
Related Documents. All advances, disbursements or other payments required by the Notes,
this Mortgage and the other Related Documents are obligatory advances up to the credit
limits established therein and shall, to the fullest extent permitted by law, have priority
over any and all mechanics' liens and other liens and encumbrances arising after this
Mortgage is recorded. All future adyances that may be subsequently made by Mortgagee
shall be made within 20 years of the'date hercof and have the same priority as advances
made on the date hereof althqugh there may be no advances made on the date hereof and
although there may be no indebtedness outstanding at the time.any /future advance is made.

(c) Allindebtedness arising or accruing under the Loan Agreements

from time to time, whether or'not the total-amount thereof may exceed the Loan Amount or

the face amount of the Notes, shall be secured hereby to the same extent as though said
Loan Agreements were fully incorporated in this Mortgage.

4.16. No Property Manager's Lien. Any property management agreement for or
relating to all or any part of the Premises, whether now in effect or entered into hereafter

by the Mortgagor or its agents, with a property manager shall contain a "no lien" provision

whereby the property manager forever and unconditionally waives and releases any and all -

mechanics' lien rights and claims that it or anyone claiming through or under it may have at
any time pursuant to any statute or law. Such property management agreement or a short
form thereof including such waiver shall, at the Mortgagee's request, be recorded with the
Office of the Recorder of Deeds for the county-in which the Premises are located. In
addition, the Mortgagor shall cause the property manager to enter into a subordination
agreement with the Mortgagee, in recordable form, whereby the property manager
subordinates its present and future lien rights and those of any party claiming by, through
or under it, to the lien of this Mortgage. The Mortgagor's failure to cause any of the
foregoing to occur shall constitute a Default under this Mortgage.

4.17. Miscellaneous.

(a)  Mortgagor represents that the proceeds of the Loans will not be used
for the purchase of registered equity securities within the purview of any regulation issued
by the Board of Governors of the Federal Reserve System.

(b)  Mortgagor on written request of the Mortgagee will furnish a signed
statement of the amount of the Liabilities and whether or not any Default then exists

hereunder and specifying the nature of such Default or Defaults.

(c)  Mortgagee shall have the right at its option to foreclose this
Mortgage subject to the rights of any tenant or tenants under the Leases and the failure to
make any such tenant or tenants a party defendant to any such civil action or to foreclose
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Mortg’ag: rAckhongidg’mentf;‘

~ stateor JUL

i JM\AG(\) CW tSh{)he( ;a notary publ;c in and for saxd County, in the State
, f’ ':aforesaxd DO HEREBY CERTIFY THAT William J. McEnery, petsonally known to me
‘ to be the sole Trustee of The Wllham I McEnery Revocable Trust and personally know

4 appea d before me this rdvay in person and acknowledgedﬂtthat as such Trustee, he srgned i
_ and delivered the said instrument pursuant to proper authonty, as the free and voluntary act ‘
and deed of the lelxam J McEnery Trust and the uses and purposes therem sct fort :
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EXHIBIT A
THE LAND

LOT 1 IN MCENERY SUBDIVISION, AS PER PLAT THEREOF,
RECORDED IN PLAT BOOK 86, PAGE 32 IN THE OFFICE OF THE RECORDER OF
LAKE COUNTY, INDIANA.

Taxing Unit No: 43
Key No. §3-5-74 '3

Common Address:  Route 30 and Grand Avenue, beart, Indiana
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