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THIS AGREEMENT made and entered into this ﬁht day of January, 1996, by
and bhetween GOUGH, INC., an Indiana corporation (hereinafter called "Con-

tractor”), and HOBART RIDGE CORPORATION, an Indiana corporation (hereinafter
called "Owner").

WITNESSETH:

The Contractor and Owner, for consideration hereinafter named, mutually
covenant and agree as follows:

i

This Contract is for the expansion and remodeling of an existing
supermarket building located on the real estate described on Exhibit "A" attached
hereto and made a part hereof. The Contractor shall furnish all the materials
and labor to perform all of the General Construction Work, as defined in the
"Contract Documenta® described below, all of which is hereinafter called the
"Work®". Not included in the scope of Work and for which separate prime contracts
will be let by Owner are for the Casework Fabrication and Installation Work,
Decor Work, Refrigeration Equipment & Installation Work, and EBlectrical Work.

The following Contract Documents shall govern the nature, scope and sxtent
of Contractor’s Work and the contractual relationship between the Owner and the
Contractor:

(1) This Construction Contract;

(2) Plans for the Addition and Remodeling of the Wiseway Super Center
located at 999 West Ridge Road, Hobart, Indiana, prepared by Fred
Collins Architect (hereinafter called "Architect") and identified as
Job No. 9420, (included in which are the plans for interior design
prepared by Off The Wall Co., Inc.), copies of which Plans have been
initialed by the Owner and Contractor and which are on file with
Owner's attorneys, Lucas, Holcomb & Medrea;

(3) Specifications (Project Manual) for the Addition and Remodeling of
Wiseway Super Center prepared by the Architect, including the Notice
to Bidders, Instructions to Bidders, Bid Proposal Form, General
Conditions, Supplementary Conditions, and Technical Specifications)

(4) Addendum No. 1 dated November 1, 1995, issued by the Architect; and

(5) The General Conditions of the Contract for Construction published by
the American Institute of Architects, Form A-20l1, Fourteenth
Bdition, 1987, except to the extent modified herein at Article XXI
of this Contract.

In the event of any conflict or inconsistency between the provisions of
this Contract and any of the other aforementioned Contract Documents, this
Contract shall govern,

I

Owner shall pay to the Contractor for the performance of this Contract,
subject to the additions and deductions as hereinafter provided, the sum of One
Hundred Ninety-Two Thousand Eighty-Four and 00/00 Dollars ($192,084.00), which
amount includes all taxes (including Indiana Retail Sales Tax) and permit fees. v
Said amount was arrived at by combining Contractor's Base Bid with Contractor's éll)*QC%' ‘

Bid for Alternative #1 (A).
AT T5E
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- In addition to the above, reference is hereby made to CQnt:gc:Q:'l letter
to Owner dated December 26, 1995 pertaining to certain additional work to be
performed involving floor tiling. At Owner's election, Item # 1 and or Item #
3 described in said letter may be added to the scope of the Work at the amounts
set forth in said letter; and Item # 2 may be delqtod trom the scope of the WOrk
for the c:odit set forth in said 1ecter. ;

£1X

In accordance with the various Contract Documents, the Owner will let the
following separate ‘prime contract: Casework Fabrication and Installation
Contract, Dscor Contract, Refrigeration Rquipment & Installation Contract, and
Electrical Contract. Contractor shall cooperate with the other prime contractor
~and  shall coordinate all of the Work, In addition, Contractor agrees to
coordinate and oversee the work of the other prime contractor employed by the
Owner and keep the Owner and Owner's Architect informed as to the progress og the

other prime contractor and any problems exporicncod therewith,

~The Architect (as denignatod by the Owner from time to tima), nhnll super-
_vise the Contractor's Work to the extent provided for in Article 4 of the AIA's
General Conditions and the Contractor shall furnish Owner and Owner's Architect
with notice whenever the work of the other prime contractor employed by Owner
acculiona dalnya in the Wotk of Contractor,

v

~As long as the Work is proceeding on schedule and based upon application
for payment submitted to the Architect by the Contractor and certificate for
payment issued by the Architect, the Owner shall, subject to the further
conditions and limitations get forth below, make monthly progress payments
(hereinafter called "Draws"), REach Draw shall be based on the proportion of the
Contract Sum properly allowable for the labor, materials and equipment actually
incorporated in the Work up to the time of the application for such Draw, less
the aggregate of all previous Draws. No payment shall be made for any materials
and equipment which is stored on site but is not actually incorporated into the .
Work. The Owner shall withhold as ratainago the sum of ten percent (10%) ‘of each
Draw.

: , Appliaaticnl for Draws shall be submitted on a Contractors's Sworn

Affidavit for Payment on a form customarily required by Chicago Title Insurance
Company, or such similar form approved by Owner. Notwithstanding the "no lien
contract® provisions hereinafter set forth, all payments shall be made pursuant

k"nuhcantractars ‘and material- suppliers.~

o Y Bach applicution for a Draw shall be subject to approval by the Architect
" and Donald J. Weiss, acting for and on behalf of the Owner. Owner will use its
best efforts to have all Draws paid within fiftcon (15) working days after the

;aubmis-ion of the applicacion.

to sufficient partial and/or final waivers of mechanic'u 1ion oﬂ COntractor, all : : f

Final payment, including all retainage, shall be paid to Contractor within o

thirty (30) days after completion of all of Contractor's Work, the issuance of
the Architect's final completion certificate, and the procuring by Contractor of
an occupancy permit.  Request for final payment shall be submitted on the same
form as utilized for Draws and final payment shall be made only upon submission
of final waivers of nmchanic's lien by cOntractor, all subcontractors and
material suppliers.. , s

Notwithatanding the £oregoing, all raqucltl for paymont shall be aubj.ct

to the further reasonable and customary procedures and conditions of the
construction financing agreements between Owner and Owner's Lender, if any.
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Y

Time in of the essence of this CQntrqct and tho Contractor shall uase its
best efforts to complete its Work within ninety (90) days of the date of this

Contract, "Substantial completion", as that term is used in the Contract

Documents shall mean that stage of construction when the Owner is able to open

the entire premises involved in the Work for business, and in a form appearing

finished to said Tenant's customers, subject only to minor odds and ends, normal
adjustments and final finishing that would not unreasonably intn:t.xg with the

~conduct Qﬂ normal business oyorationa on the p:omisaa.

-yI

within five (5) days of the execution of this Contract by COntruccor, the

" Contractor shall submit to the Owner a list of subcontractors which Contractor

proposes to use on the job., Such list shall be subject to the Owner's reasonable
approval and any subsequent changes in subcontractors shall be subject to Owner's
further reasonable approval. The Contractor and all of his subcontractors shall, .
during the progress of the work, employ only Union labor. Noncompliance with
this provision shall be considered by the Owner as a material breach of this

~Contract. Contractor hereby also acknowledges that any union picketing of the
project will have an adverse effect on the other Wiseway Food Centers.

Contractor therefore agrees to use its best good faith efforts to avoid being
picketed, If any subcontractor of Contractor is the cause of the picketing, and

" the picketing continues for more than five (5) days, Contractor shall promptly
“remove and replace said subcontractor at Contractor's expense. If the Contractor

is the cause of the pieket&ng, and the picketing continues for more than £ive (5)
days,  Owner shall have the right to remove and replace the Contractor, at
C¢nttactur‘u axponna, with unoeho: contractor in order to complete tho Work.

Vi

: No ¢claim for payment for ext:aa shall be due and payable unless thc same
is pnr!ormnd or furnished pursuant to a written Change Order Agreement executed
by the Owner and the Contractor.  All Change Orders shall include a detailed
itemized breakdown of all materials, labor and overhead costs, including

.. appropriate invoicen and timn c;rds fcr it and its subcontractors. proparod by
Contractor. : « : :

Donald J. Wninl in harsby designated as tho Owner's reprosontltivc £or

purposes of executing Chango Orders on bahalf of the Owner.

.. The cost of any and all extras shall be computed nccording to tho !ollcwing
formula: Actual out-of-pocket costs, plus 8% for overhead and profit, plus tax-

‘e8; Lf any¢ - This formula shall-apply to-Contractor as well-as any-and-all of b

Contractor's subcontractors. Any claims for extras hereunder shall be substan-
tiated by Contractor providing Owner with a detailed breakdown of all material
and labor cost, including appropriata inveices and time cards for Contractor and
its subcontractors. ; ; ,

- In addition, in performing the wOrk, Contractor shall mnko no ‘changes or
deviations in the materials or work called for in the Plans and Specifications
without the express written consent of the Owner. All samples of materials to
be used by Contractor in performing the Work shall be submitted to the Owner's
representative, Donald J, Weiss, for Owner's approval ona timnly basis prior to
such matoriala boing 1ncorporatad into the Work. :

VII;
The cOntractor shall maintain such insurance as will protect it and tho

Owner from claims under workmen's compensation actions. Contractor shall also
maintain liability insurance, protecting Contractor and Owner from:. claimn for
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damages because of bodily injury, including death and property damage, which may
arise from and during operation under this Contract, until final payment of the
Contract Price, with limits of liability in the amount of at leaat $2,000,000.00
per person and $4,000,000,00 per accident, and $1,000,000.00 for property damage,
whether such operations be by itself or by any subcontractor or anyone directly
or indirectly employed by sither of them, and deliver a copy of endorsement of
said inpurance policy to the Owner before commencing work, pursuant to this Con-
tract, with Owner to be added to the liability policy as an additional insured
and said policy shall provide for non cancellation without 30 days prior written
notice to Owner. Contractor shall save Owner free and harmless and indemnify
against any loss, cost or expense, whether from personal injury, death or prop-
erty damage, tort or contract claims arising from and during operations under
this Contract.

The Owner shall procure and pay for all necessary comprehensive builder's
risk insurance sufficient to insure the Contractor's Work, as well as the work
of the other prime contractors, The Contractor shall reimburse the Owner for its
prorata share of such builder's risk insurance, based on the base amount of each
prime contract. The Contractor shall be named as an additional insured and the
pelicy shall provide for non-cancellation without 20 days prior written notice
to Owner and Contractor. The form of the builder's risk policy shall be subject
to Contractor's reasonable approval.

X

Notwithstanding anything herein to the contrary, Contractor shall commence
construction only after this Contract is recorded in the Office of the Recorder
of Lake County, Indiana,

.4

Should either party hereto bring suit in court, or by way of arbitration,
to enforce the terms or breach hereof, it is agreed that the prevailing party
shall recover from the other party its costs and reasonable attorney fees.

.44

No periodic or final certificate issued, nor any periodic or final payment
made to the Contractor, nor partial or entire use or occupancy of the Work by the
Owner, shall be an acceptance of any Work or materials which is not in accordance
with this Contract. The making and acceptance of the final payment (including
retainage) shall not constitute a waiver of any claims by the Owner, including
those arising from ungettled liens, from faulty work or material appearing after
latent defects are reasonably discoverable, and from deviations from the Plans
and Specifications.

Xil

The Owner shall be permitted to store and thereafter install its equipment,
trade fixtures and merchandise, and do other work in the premises prior to final
completion at such times as the Architect shall determine such action shall not
unreasonably interfere with the Work of Contractor. Contractor shall keep the
building secure and properly closed in for such purposes. '

XIIT

Neither the final certificate of the Architaect nor the final payment by
Owner to Contractor, shall relieve Contractor of the responsibility for faulty
materials, workmanship or the failure of any portion of the Work to perform
and/or operate as intended by the Plans and Specifications; and the Contractor
does now hereby expressly guarantee to Owner all materials and workmanship incor-
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porated in its execution of this Contract, which guarantee shall remain in full
force and effect for a period of one (1) year from the date of substantial com-
pletion of the Work. During this period of one (1) year. Contractor shall fur-
nish to Owner prompt free maintenance, inspection and adjusting service to Owner
for all mechanical equipment included in the Work, In the event that the Plans
and Specifications, or other portions of this Contract, call for a guarantee.,
warranty or servicing for a period of more than one (1) year, or in the svent
parts of the Work or material are guaranteed for a period of more than one (1)
year to Contractor by a subcontractor, manufacturer or supplier, such as is
sometimes the case for roofing, air conditioner compressors and other installa-
tions, supplies, material or equipment, then the guarantee of Contractor to Owner
shall be for the length of period of time set forth in the Plans or Specifica-
tione, or as set forth in other portions of this Contract, or as set forth in the
guarantee of such installer or manufacturer to Contractor. During such period
of guarantee, warranty or servicing, the Contractor hereby expressly undertakes
and agrees to speedily repair and/or replace, without charge to Owner for either
labor or material, any and all faulty or defective materials and to pay for any
damage to other work resulting therefrom. Upon fallure of Contractor to correct,
repair or replace within a reasonable time after notice, Owner may have the work
done by others and Contractor shall be liable for the amounts expended by Owner,
together with ressonable attorney fees. 1In addition, any guarantees which are
extended by subcontractors, manufacturers and suppliers shall be assigned to
Owner no later than the time of final payment of the retainage under this Con-
tract. Notwithstanding the foregoing time limitations, if in the event of latent
defects which are not reasonably discoverable by owner within the one (1) year
following final payments, then upon notice of such defects, the Contractor shall
promptly repair, replace or correct any and all such faulty or defective work or
materials and pay for any damage to other work resulting therefrom.

IV

Within a reasonable time after the completion of the Work, Contractor shall
furnish Owner with a set of drawings showing "As Built" conditions noted thereon.

xv

Contractor agrees that no lien shall attach to the real estate, buildings,
structures or any other improvement of the Owner by the Contractor for the
performance of his work or by any subcontractor, mechanic, journeyman, laborer
or person performing labor upon or furnishing materials or machinery for the
within property and/or improvements; and further agrees that this Contract shall
bes acknowledged as provided in case of deeds and filed and recorded in the Office
of the Recorder of Lake County, Indiana., Contractor further represents and
warrants that as of the date of this Contract, no labor, material or machinery
has been supplied for the within property and/or improvements. This Contract
shall hereafter be known as a "No Lien Contract." The Contractor agrees to
furnish the Owner with partial and final waiver of liens for all work paid for
as it progresses together with a verified Contractor's affidavit of all costs in
spite of the "no lien" provision of this Contract; and further agrees to execute
and deliver to the Owner sufficient evidence of payment and release of claims
and/or choses in action, full or partial in form, to be provided by the
Architect. The real estate coverad by this No Lien Contract is legally described
on Exhibit "A" attached hereto and made a part hereof.

XVI

Notwithstanding anything to the contrary contained in any of the other
Contract Documents, if Contractor fails to prosecute the work regquired hereunder
diligently, or abandons or ceases work for a period of five (5) or more days, or
fails to pay laborers, mechanics, materialmen and suppliers when due (and if such
failure to pay is not caused by Owner's failure to make payments to Contractor
in accordance with this Contract), or shall become insolvent, or shall make an




assignment for the benefit of creditors, or shall commence any proceeding in
bankruptcy, or if any such proceedings are commenced against it (and are not dise
charged within ten (10) days), Owner shall have the right, if it so elects and
without prejudice to any other rights it may have, by giving forty-eight (48)
hours' written notice of its election to Contractor to take over all Work, or any
part thereof, and all tools, equipment and supplies and finigh the work, by what-
ever method it deems expedient. In such event, Contractor shall not be entitled
to receive any further payment until the Work is £inished, If the unpsid balance
of the contract price exceeds Owner's expense of completion of the work, such
excess shall be paid to Contractor, If such expense exceeds the unpaid balance,
‘Contractor shall promptly pay the difference to the Owner on demand, Owner's
expense of completion shall be established as the actual cost of construction
plus ten percent (10%) additional for overhead and supervision, T

AVII

Contractor shall not assign this Contract or any amount payable hereunder
without the prior written consent of Owner. Contractor shall, upon request of
Owner, disclose to Owner the names of all subcontractors or other persons with .
‘whom it contracte or intends to contract with or hereafter contracts with in con-
nection with the performance of this Contract, R P 2

XVIIL

In view of the need to maintain adequate customer parking during the course
of construction, Contractor shall require its workers to park only in those areas
designated by the Owner which may be on or near the parking lot.  During the
course of construction, Contractor shall provide reasonable entrances and exists
- for deliveries to existing businesses and Contractor shall perform all of its
work in such a way so0 as to cause a minimum amount of disruption to Owner's
business and the business of any other tenants. In addition, Contractor shall
:ﬁcm all trucks, squipment and materials only in those locations designated by

8 Owner. ; e ‘ : Bt

Contractor's Work hereunder shall also include cbtaining and paying for all
permits, approvals, and licenses (including building permits and certificates of

: occupancy) which are, or may be, required by any governmental entities in con-.
‘nection with the Work. ‘ : e e

, With respect to Contractor's obligations under Section 3.2 of the AIA's
General Conditions, Contractor represents and warrants that it has inspected the

““#ite and reviewed the Plans and Specifications and that there does not appear to =

"“be, to the best of Contractor's knowledge, any significant errors or omissions
~which would prevent the Work to be performed in accordance with the scope and
concept of the Plans and Specifications. Contractor shall use care and caution,
during the course of the Work, so as not to damage any existing utility lines.
In addition, in performing the Work, Contractor shall take care so as to schedule
demolition of existing structureas, or portions thereof, as required by the
‘Contract Documents, in such manner so that any new Work which is required to be -
. performed in the sales areas of Owner's store can be done promptly after such
demolition, In addition thereto, no demolition shall be scheduled unless and
until the materials and labor to perform the Work which is to follow the
demolition can be completed promptly thereafter. In addition, Contractor shall
schedule all Work in such stages and such times of day so as:to result in ‘the
most minimal disruption possible to the Owner's tenant's on-going business
operations. ‘ e ~ g . : o




At all times during the course of the Work under this Contract, Contractor
shall provide an experienced, competent supervisor to direct, coordinate, expe-
dite and supervise the Work.

(1)
(2)

(3)

(4)
(5)

(6)
(7)

(8)

Notwithstanding anything to the contrary contained in the General Condi-
tions (the hereinabove referred to AIA form A-201) the following modifications
are hereby made to said General Conditions:

Section 2.1.2 is hereby deleted.

Section 2.4.1 is hereby supergeded by Article XVI hereof to the ex-
tent of any inconsistencies.

Section 4.3.5 is hereby amended to provide that there shall be no
waiver of claims baged on fraud.

Section 5.4.2 is hereby deleted.

Bection 9.2.1 is hereby modified to provide that the schedule of
values described therein shall be provided by Contractor within
fifteen (15) days of the execution of this Contract.

Section 10.1.4 is hereby deleted.

Section 14.1.1 is hereby modified to provide that the thirty (30)
day period described therein shall be ninety (90) days in case of
work stoppage for the reasons stated in Section 14.1.1.1 and/or
Section 14.1.1.2.

Section 14.1.2 is hereby modified to provide that, in the event of
termination by Contractor under Section 14.1.1.1 and/or Section
14.1.1.2, Contractor's recovery shall be limited to payment for work
completed as of the date of termination, plus reasonable overhead
and profit earned and applicable to the work completed through the
date of termination.

EXII

The terms, covenants and conditions herein contained shall be binding alike
upon the parties hereto, their respective successors and assigns. This Contract
shall be construed under the laws of the State of Indiana.

IN WITNESS WHEREOF, the parties hereto have hereunto set their respective
hands and seals the day and year first above written,

CONTRACTOR s

GOUGH, INC., an Indiana corporation

w;;ﬂ%

jzﬁ,bh Gent, President




om:

BOBART RIDGE CDEPORAIIQI, an Indiln;
- corporation

STATE OF INDIANA )
: , ) 88:
-COUNTY OF QLKE )

, Before me, the undoruigned Notary Public, pornonnlly lppcnred Joloph Gent, .
as President and duly authorized agent of Gough, Inc., and acknowledged the
execution of the above and fo:tgoing to be his vclunt:a:y act and deod thilgég‘i*‘-’
dny of January, 1996, ‘ :

: o v : : LA A mze:a,é‘e, Not:ary Public
‘ R Resident of Luko County, Indinnl

| g | bxy Comissiﬁn xxpiras: :
4—;&1 ‘;"?

STATE OF xm:;mA
| cc,mzm:pr LAKE

) 883 
‘3“

B.for- m, ‘the undcrnigned Not:ary Public, par-omlly appnrod Donald oo s
'miu, Vice President and duly authorized agent of Hobart Ridge Corporation and
acknowledged the execution of the above and foragoing to hil voluntary act: And ~

4 cd this ] day of; Jnnuary, 1996. :

Nick xatich. thnry Public ,
Ruident of Lake County, Indiana. :

uy cominimn xxpirus -
?10 zo 96 '

v

Thin inatrum.nt prepared by: Nick Katich, Attorney at Law, 300 Enst 90th Drivo) S
Merrillville, Indima 46410. ; o , ’ o o e




EXHIBIT "A"

. - Legal Description -

PARCEL 1: That part of the Southwest % of Section 30, Township 30
North, Range 7 West of the ?nd P.H.,described as follows: DBeginning at
the intersection of the &outh line of Ridge Road.and the West line of
California Street; thence Rorth 80 degrécs 32 minutes 00 seconds West
along the South line of Ridge Road, 349.45 feet to a3 point 15.38 feet
Southeasterly of the Northeast coimer of lot-1, Bomewood Subdivision;
thence South 09 degrees 28 minutes 00 seconds West parallel to the
Fasterly line of said Lot 1, a distance of 125 {feet; thence North 80
degiees 32 minutes 00 seconds West 15,38 feet; thence South 09 degrees
28 minutes 00 scconds West 16 feet; thence North 80 degrees 32 minutes
00 seconds West 08.02 feet; thence South 0 degrees 00 minutes 00 seconds
West and parallel to the East line of Delaware Street, 276.71 feet;
thence South 88 degrees 12 minutes 00 seconds East and parallel to the
North line of Mome Avenué, 325.96 feet; thence South 00 degrees 00 -
minutes 00 seconds West and parallel with the West line of California
Street, 6 feet; thence South 88 degrees 12 minutes 00 seconds East, 125
feet to the West line of California Street; thence North 00 degrees 00
minutes 00 seconds Fast along the West 1ine of California Street, 364.72
{eet more or less to the point of beginning, all in the City of Hobart,

Lake County, Indiana.

PARCEL 2: Lots 1 and 2 in Homewood Subdivision, in the City of Hobart,
as per plat thereof, recorded in Plat Book 21, page 12, in the ‘0ffice of
the Recorder of Lake County, Indiana, and part of the Southwest Yy of
Section 30, Township 36 North, Range 7 West of the 2nd Principal Heridian
described as follows: Beginning at a point op the center line of Ridge
Road and 40.05 feet Northwesterly from the point ‘of iptersection of the
center lines of Ridge Road and Virginia Street; thence Northwesterly
alonpg the center iine of Ridge Road 15.38 feet to the Eesterly line of
Lot 1, Momewood Subdivision, produced; theoce Southwesterly and at right
angles, 2long the Easterly line of said Lot 1 produced and the Eastgrly
Tine of said Lot 1, a distance of 155 feet to the Southeast corner of
s2id Lot 1; thence Southeasterly parallel to the center line of Ridge
Poad, a distapce of 15.38 {fecet; thence Northeasterly, parallel to the .
Easterly line of said Lot 1, a distance of 155 feet to the point of
beginning; in the City of Hobart, Lake County, Indiana. ‘




