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LINDA HATCHER, Individually)
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property owners in the - )
annexed territory:whose )
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are too numerous to recite - JAN 141990 ,,3 o
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TOWN OF SCHERERVILLE, ) DULY |71 ERED FOR TAXATION SUBJECT TQ

) FINAL /.2CEPTANCE FOR TRANSFER

Defendant )
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FOR LAKE COUNTY

Thi: ﬂau5e~camé'befefx ne Caurt on the plai. /ffS'.MOtiOﬁ for

Summary Judg ~ntﬂ The pqrties appeared by their pective counsel
for a n such motlon.xf ThesyCou 'fﬁg4 heard the
afgumen r]l ang L?55?4K??-‘~" { gs, affidavits,

deposition, and record in this case, now makes its findings of
fact, conclusions of law, and enters its judgment.

ISSUES PRESENTED

1. The issues presented for determination by the plaintiffs’
motion relate to whether or not the Defendant, TOWN OF
SCHERERVILLE, complied with the law in attempting to annex the area
in question, generally known as Heather Hills and parts of

Schererville Heights in Lake County, Indiana. @P
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2. These }ssues require a determination of the following §

items: | o : ?

(a) Whether the defendant enacted a written | é

fiscal plan for the area to be annexed as required ‘ é

by law; _é

(b) Whether the defendant secured the approval . |

of the City of Crown Point as required by law béfore

attemptine +o annex the area in question; and

i dhBO EnT @R tinks L o . of all \

roun nod- INARRER MROREAS BAEGL (o susoend their

ruies ihbas-Blecumentanthe preapsstvafd p2cs the annexation ‘
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orcdinances in question at the same meeting 2s they J

wera intpoduceds E

FINDINGS OF FACT

The Court finds as follows: é

1. On December 16, 1988, the plaintiffs filed a compiain£'£0r %

Declaratory Judgment é{f? .Jiy td Ordinance: 1081 L%

and Or 1ge A D ' Séh?fg?vilié,~on té

Septemt | ively. ;
2. Ordinan e 108 purg 4 1e territory in'

question to the Town of Schererville and Ordinance 1081-A amended

the legal description attached to Ordinance 1081,

3. Ordinance 1081-A was made retroactive by the Town Board on

October 12, 1988, to September 14, 1988, ". . . as though the

correct legal description were there inserted on Ordinance 1081."

4. Ordinance 1081, which passed on September 14, 1988, and
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effective, by its own terms, commencing September 14, 1988, is the
arnexing ordinance.

5. Ordinance 1081-A did no more than amend the 1legal

description included in Ordinance 1081 and Ordinance 1081-A

contained no annexation enabling language of its own.

6. It is undisputed that there was no written fiscal plan for

the proposed annexation area attached to Ordinance 1081, nor was
one passed contemporaneously with such ordinance, nor was one

s'ubsequ Dc(a)zéeﬁﬁicéxlf cr.l.. g sed.

7. N@Témeltj&rﬁ' R August 10, 1988,

Resolution Tlﬁswﬁ%é’ﬁﬂi@ﬂt%dtﬁéifr&f)é‘i‘ﬁr%f neral written-fiscal
plan to he usedimdmlsnf eewrptlierasdgmnexed.

8. Resolution eads that it Iied to two annexation;

ordinances other than the ones in issue here, and to no other
ordinances.

9., The Town Board minutes for August 10, 1968, also indicate
..,—LU .
that the town attorney gﬁﬁkq‘éj’ o Resolution 85-9 as the fiscal

Hl‘e—’

plaﬁ Sp¢ st lly for élé two ofhér annexatior iinance5<on$ya

10 ared souiﬁﬁ ~be ahnexed S three (3) miles

4 DIANR %

of the ( W
11. It is undisputed that the defendant failed to obtain
permission for annesacion of the arza firom the City of Crown Point
before passing Ordinance 1081l.
12. The minutes do not reflect that there was unanimous

consent for a suspension of the rules of the Town Board for

consideration of Ordinance 1081 and 1081-A, so as to allow passage
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of the same at the same meeting at which they were introduced.
13. The plaintiffs are residen;s of the proposed annexation
area,

CONCLUSIONS OF LAW

In light of the foregoing flndxngs of fact and the record in
this cause the Court concluoes as follow5°
STANDING =

1. The plaintiffs have standinq to challenge the valldlty of

the oxc B %‘éﬁ‘dféhtsis residents of the
proposed anne:: piMAFEL) EARUBERA v Tob o verrillville (1980),

Ind. App., ‘Khi¥IBo2drfigdu is the property of

the Lake COWCKE%({E&er!

2, The Indian Cods C. 6-4-3-13(d), requires a

municipality to develop a written fiscal plan and establish a

definite poPicy "by resolution of the legislati . body, as_of the

date of passage of the annexation ordinance . " [Emphasis

cLLMLLL Y

A D
/ \2"?1; \ l;v.l_‘_“_(j:

added. ] ]

3. le fiscal'Jlan mu.t.ohow coset ¢ ates of pranoodf?
service d of finanginq plans fo* %/ fibn‘bf sérviﬁeSyf
planned f JT be provided within one

year of annexation; services of a capital-improvement nature to be
provided within three years of annexation; and a plan for hiring
employees of other governmental entities.

4. The plain language of Resolution 88-9, and the minutes of

the Town Board meeting of August 10, 1988, the date of passage of

such resolution; clearly establish it was a fiscal plan which was

o e S PO . - .
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intended to epply to other ordinances not in issue here, and to no
other ordinanges.ﬂ
5. 'Reselution 88-9 further fails to provide cost estimates of =
i/ planned services; fails to provide a method of financing; fails to "'
provide a plan for extension of'services; fails to provide for ;
planned services of e noﬁ-capital nature; fails to previde‘for |
services of a capltal 1mprovement nature; and fails to provxde a

plan for hiring employees of other governmental entities.

6. R e TR t would still be

insuffi NT)TT)FFIT}IPKTJ! gle nite policy for

Ordinan ’ Thgrﬂd{gﬁﬁleﬁtigstﬁéjljﬁgpm)adﬂ? ss the factors above
' the Lake County Recorder! |

noted.
7. |The K« itt fiscal plan and definite policy
passed as of the date of passage of the annexing ordinance renders

fatal any attempt by & municipality to annex territory, since a

municipality must act .in strict accorgd: ‘with the annexation
e, ,

statutes. Sedlak v. Toqg?&%i“”“%phn (1980), Ind, Aﬁb., 403 N.E.2d
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absence = d icy at the time

that the annexing ordinance here in question was passed.

9. The lack of such plan at the time of passage of Ordinance
1081, the annexing ordinance, operates to render it void as a
matter of law.

CONSENT

10. The Indiana Code, I.C. 36-4-3-9(b), requires that a town




"must obtain the consent of the legislative body of a second- or

third-class city before annexing territory" within three (3) miles

thereof. [Emphasis added.]

11. The City of Crown Point is a city within the purview of
the foregoing statute, requiripg its consent to be obtained for
annexation of the subject area. A «

12. There is no denuine issue of material fact regarding the

failure of +he defendant to ohtain tha remiired consent of the City

of Crow - IdIneaneent secn re enacting the

annexin« ] NOR’FZ@EEICIAL'

13 Aehis Dagumgat g3 theaeapenty €& obtain such consent
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before passage of the annexing ordinance operates to render it void

as a matter of daw. Townwof Porter v. Bethlehem Steel Corporation

(1983)., Ind. YApp., 451 NLE.2d |69.
USPENSTON' OF RULES

14 juires. unanimous
consent of all presentime T1‘~§‘ t @ legislative body for
conside: ; | |
introdu

15. The ordinances—in question here were intréduced and

passed at the same meeting of their introduction.

16. There is no genuine issue of material fact that the Town
Board of the defendant failed to obtain the unanimous consent of
all present board members for consideration of such ordinances for

passage at the same meeting as their introduction.

17. Such failure operates to void Ordinance 1081 and




Ordinance 108l1-A as a matter of law.
SUMMARY
18. In summary, there is no genuine issue of material fact

with respect to the issues raised by the plaintiffs, and plaintiffs

. Indiana Rules of Trial Procedure.
19. Accordingly, the plaintiffs'’ Motioﬁ for Summary Judgment

should be aranted.

20 o lfldferermentitier < of the costs of

this action by PUEBEFefiddnti’ JL.TK A%F4E 1O

21 Lhisddocasmeatéstdte pruitdedy tof i nclude attorney fees
the Lake Coun fiﬁorder'

as a part of their costs, nor ey entitled to an award of fees

IT IS ORDERED, AD

Y

S

1. > plaintiffs®h

xk‘d

" o B s,

Hﬂ'n;

void.
2. The Defendant, TOWN OF SCHERERVILLE, is hereby enjoined

for a period of two (2) years from the date of this order from any
attempt to annex any part of the territory described in Ordinance
1081 or 1081-A, copies of which are attached hereto and made a part
hereof. This action is taken pursuant to I.C. 36-4-3-15(Db).

3. The plaintiffs shall submit on or before January 31, 1991,

are entitled to summary judgment as a matter of law. Rule 56(C),

,?DECREED bY the Court as follows:

uhder I.C. 2421-32-1(b),.oince_the defendant's assertion of itiawn
defense, |and, the continued 1itigation thereof, was not groundleséffub
or in bad faith, as required for feegs under the latter statute. ?iﬁg:
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their written claim for costs, excluding attorney's fees, incurred

in the prosecution of this cause of action, so that an award of
costs. may be entered in favor of the plaintiffs'and*' against the
"dé'fénda'ﬁt pursuant to I.C. 34-4-10-10. .

ALL OF WHICH IS ORDERED, ADJUDGED AND DECREED this 1l4th day of - ‘:'._ \

January, 1991. ...
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of Court dated Janu oy 14, 1991 ip caunde N6,
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fully as the same appears ofS¥gcers in my office as such”
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